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ABSTRACT
The principle of sustainable development and sustainable development goals have
emerged due to the realisation that economic advancement has to be balanced with the
protection of the environment. Over the course of time, sustainability as a concept has
become the centrepiece of attention from the corporates and regulators, across the world.
The concept of ESG has also been developed to incorporate and apply the principles of
sustainable development in the corporate world. Various international organisations
have come up with voluntary disclosure frameworks to promote sustainability reporting.
Regulatory interventions by countries have also increased in the last two decades which
reflects the growing requirements for sustainability reporting.
In this paper, the authors discuss the concept of ESG and sustainable reporting,
highlighting the regulatory and non-regulatory actions taken by international
organisations and different countries to create awareness about ESG and promote
sustainability reporting. The authors analyse these regulatory interventions and the
corporate responses to the same. In conclusion, the authors argue that sustainability
reporting is irreplaceable and therefore, sustainability as a way of doing business should
be adopted.
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I.

INTRODUCTION

For centuries now, civilization has taken for granted notion that
‗nature exists in a delicate balance‘. ‗An inconvenient truth‘,1 melting glaciers,
extinction of species did little to deter humanity from the pursuit of
industrial development and economic supremacy. Resultantly, our history
is a testament to a hybrid ‗environmental consciousness‘, but one that is
limited by economic feasibility. The realisation that nature is an object of
heredity for mankind as a whole, with the onus to ensure that it exists and
continues to be in a state of equilibrium is on mankind, led to the
conception of principles of sustainable development and subsequently
recognition of sustainability development goals. What started as a soft
commitment for nation states to adhere to, has now found its way as a
commercial moot point in board rooms of corporate giants, more often
than not at the behest of international organisations lobbying for
sustainability reporting and the regulators contemplating adequate
disclosures on such lines.
Among other things, regulators‘ interest in sustainability reporting also
flared the principles of sustainable development in the concept of
Environmental, Social, and (Corporate) Governance (hereinafter referred to
as ―ESG‖) and its corporate recognition, and ever since ESG has been a
1

AN INCONVENIENT TRUTH (Paramount 2006).
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buzzword in the corporate circles, as the torch bearer of sustainable
development. The ideation of sustainable development has provided
sound foundation, which reigns supreme in most contexts, however the
concept of ESG has gained more prominence as a commercial measure of
business, probably because it is less alluding in comparison to the broad
and wide abstraction of sustainability, given that ESG clearly recognises
three concrete pillars for evaluation of alternatives and decision making,
i.e., environmental, social and governance.
Recognising that action for sustainability and climate change advocacy
is the need of the hour and the recent regulatory adoption of principles of
sustainable reporting. The paper is divided into parts. In the course of the
paper the authors have correlated the concept of ESG and sustainable
reporting, discussed the concept of sustainability reporting, regulatory
action in the US and India, revelled on the feasibility of regulatory action,
and the corporate outlook in respect of adopting sustainable practices
towards compliance with sustainable reporting.
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II.

THE „E‟ AND „S‟ IN ESG

SIMPLIFIED SCHEMA FOR UNDERSTANDING BROAD TERMS [UNEP 2016]

The concept of ESG consists of three primary components, i.e.,
environmental, social and (corporate) governance. While the governance
component is quantifiable and has historically been of investor interest,
the first two are non-financial parameters, which have gained prominence
as risk identifiers in the 21st century. The disruption caused by COVID-19
pandemic has further provided more impetus to these two components,
for them to measure at par with the governance component. Simply put,
‗E‘ is the consideration of natural world, ‗S‘ is the consideration of the
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society in general, and ‗G‘ is the manner in which the company is run.
ESG as a concept is a measure to evaluate the sustainability of a company.
The environmental component of ESG can be further deconstructed
in the following three buckets: (a) climate change mitigation, (b) climate
change adaptation, and (c) other environment. The first bucket is rather
precautionary and envisages mitigation methods to reduce or prevent
emission of greenhouse gases, which leads to climate change. Mitigation
involves adoption of energy efficient equipment or adopting such
practices or inducing consumer behaviour which is acclimated to such
products. This typically involves adoption of renewable energy and
harnessing new technology to move towards a lower carbon emission
system. The second bucket is essentially damage control measures based
on the premise that climate change is already an existing overarching issue
and needs to be thwarted, and also with the agenda to adjust to the actual
or expected future climate. Measures for adaptation vary from region to
region, based on the extent of the climate change issue, and a thorough
understanding of the local risks and concerns to customise the most
suited adaptation measure. This involves in depth study to understand the
climate causal in the region and accordingly, tailoring a targeted approach.
The third bucket is more miscellaneous and deals with all other efforts
taken which indirectly contribute to the fight against climate change and
more generally the environment.
Environmental consciousness of a company is a measure of its
commitment to sustainability, and since there is no future without regard
for sustainability, it may be arguably inferred that a company with
sustainable business model and operations is prepared for the present and
future of climate and maybe even future proof to the adverse effect of
environmental destruction and degradation.
The ‗S‘ stands for social component of ESG which is focused on the
interplay between people, individually as well as a group, and the
company. It factors in aspects like the human capital, end users/
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customers, as well as geopolitical events.2 In fact, it has also been mooted
whether the ‗s‘ should instead mean stakeholder, since the use of ‗social‘
may have led to a deviation from market alignment and orientation and
assumed a character of its own.3 Thus, the letter ‗S‘ becomes important
factor when it comes to company or a listed company as it is mainly
focused on various stakeholders as part of prudent corporate governance.
III.

SUSTAINABILITY REPORTING

Sustainability reporting is an admixture of environmental as well as
social reporting. The concept of sustainable reporting has grown with the
growing commercial adoption of sustainable principles and sensitisation
of the regulators to the growing concerns over sustainability issues. The
sustainable reporting has become a fortified issue for the companies due
to the following factors. Firstly, stakeholders mandate the companies with
disclosures on daily operations that adversely impact the environment.
Another important highlight comes on the protection of the rights of
citizen, particularly investors and the environment with the help of the
strengthened regulatory intervention. The final contributor is market
demand which forces companies to emphasise their operations towards a
greater magnitude of sustainable development.4
Some of the globally well recognised sustainability reporting
frameworks are United Nations Global Compact (UNGC), Global
Reporting Initiative (GRI), CDP (formerly Carbon Disclosure Project)
and ISO 26000 launched by the International Organisation for
Standardisation.

What is the ―S‖ in ESG?, S&P GLOBAL (Feb. 24, 2020)
https://www.spglobal.com/en/research-insights/articles/what-is-the-s-in-esg.
3 Jonathan Neilan et al., Time to Rethink the S in ESG, HARV. L. SCH. F. CORP.
GOVERNANCE (June 28, 2020) https://corpgov.law.harvard.edu/2020/06/28/time-torethink-the-s-in-esg/.
4 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., REPORT OF THE COMMITTEE ON BUSINESS
RESPONSIBILITY
REPORTING
(2020-21),
https://www.mca.Gov.In/Ministry/Pdf/Brr_11082020.Pdf.
2
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The frameworks listed above are voluntary disclosure frameworks/
standards provided by third party agencies (not being governmental
agencies) to be referred to by companies to demonstrate adherence to
sustainability principles.
A. INTERNATIONAL ORGANISATIONS
1. Value Reporting Foundation
The International Integrated Reporting Council and the Sustainability
Accounting Standards Board merged to form the Value Reporting
Foundation in June 2021 with the aim to create an international corporate
reporting standard that is more credible and comprehensive to investor
needs in a global era where sustainability and intangible value of
investments have grown in importance.5
2. The International Financial Reporting Standards (“IFRS”)
Foundation
The IFRS Foundation, a non-profit established to develop globally
accepted and adopted accounting standards which is set by the
International Accounting Standards Board, which is the standard-setting
body of the IFRS Foundation.6 The Foundation in 2020 began
broadening its scope to include sustainability reporting. In September
2020, the IFRS Foundation released a consultation paper on sustainability
reporting7 seeking public comments by December 31, 2020 and began
formally exploring the creation of an International Sustainability
Standards Board (ISSB) under the Foundation‘s purview, to further this
Amanda Medress, Answering Your Questions about the Value Reporting Foundation, VALUE
REPORTING FOUND. (Dec. 21, 2020) https://www.sasb.org/blog/answering-yourquestions-about-the-value-reporting-foundation/.
6 Who are we, INT‘L FIN. REPORTING STANDARDS FOUND., https://www.ifrs.org/aboutus/who-we-are/ (last visited Oct. 19, 2021).
7 INT‘L FIN. REPORTING STANDARDS FOUND., CONSULTATION PAPER ON SUSTAINABLE
REPORTING (Sep. 2020), https://www.ifrs.org/content/dam/ifrs/project/sustainabilityreporting/consultation-paper-on-sustainability-reporting.pdf.
5
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endeavour. In June 2021 it has been decided that ISSB shall be unveiled
ahead of the COP26 U.N. climate change conference in Glasgow in
November, as a single set of global norms/standards for firms reporting
the impact of climate change on their business.
3. European Commission (“EC”)
On October 19, 2020 the EC released a Commission Work
Programme 2021 titled A Union of vitality in a world of fragility.8 Through this
paper, the EC highlights the twin green and digital transitions that are vital
to Europe‘s development amidst the backdrop of the pandemic.
Acknowledging the Sustainable Development Goals and Agenda of 2030,9
and reacting to the pandemic, the EC highlighted the need to create
policies that are inter alia future-proof. A step in this direction has been
the European Green Deal which shall focus on overhaul of climate and
environmental legislations to (a) cut down emissions by 55% by 2030, as
compared to the existing levels in 1990; (b) introduce carbon border
adjustment mechanisms; (c) smart and sustainable transport; and (d) a
circular economy action plan aimed at eco-design and sustainability of
products.10
4. Climate Disclosure Standards Board (“CDBS”)
CDBS was founded in 2007 with the aim to promote and advance
climate change related disclosure. Such task is sought to be achieved by
creating a framework on corporate reporting on environmental
information for the companies worldwide.11 In its composition, the focus
EUR. COMM‘N., COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN
PARLIAMENT, THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL COMMITTEE
AND THE COMMITTEE OF THE REGIONS, Commission Work Programme 2021, A Union
of vitality in a world of fragility, Brussels (Oct. 19, 2020) COM(2020) 690 final,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0690.
9 G.A. Res. A/RES/70/1 (Oct. 21, 2015).
10 Supra note 6.
11 About the Climate Disclosure Standards Board, CLIMATE DISCLOSURE STANDARDS BOARD,
https://www.cdsb.net/our-story (last visited Oct. 19, 2021).
8
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remains on the risks and opportunity that climate change brings to an
organisation‘s overall performances and goal. The particular emphasis has
been started to be given to the environmental information subject to
climate change on water and forest risk commodities.
The CDBS helps companies translate their sustainability information
into long-term value which enables investors to make an informed
decision in terms of allocation of financial capital.12 In 2018, the update
was to align the recommendation of Task Force on Climate-related
Financial Disclosures and other key mainstream reporting requirement
and bring uniformity in the reporting cycle for entities spread across the
globe.13
5. Global Report Initiative (“GRI”)
GRI standard represents the global best practices to publicly report a
variety of economic, environmental and social impacts.14 Any organisation
irrespective of location, sector and earlier reporting experience can use the
standards in a standardized comparable manner. This helps to shorten the
gap between two different lines of organisation. For example, an energy
consumption reporting by the automobile manufacturer is comparable
with a steel company in another country. Thus, it meets the requirement
of the stakeholders to have a comparable data for an informed decision
making. The standards are in line with the basic UN Guiding Principles
on Business and Human Rights, ILO conventions and the OECD
guidelines for Multinational Enterprises.15 The organisations can align
Framework for reporting environmental and climate change information, CLIMATE DISCLOSURE
STANDARDS
BOARD,
https://www.cdsb.net/what-we-do/reportingframeworks/environmental-information-natural-capital (last visited Oct. 19, 2021).
13 Id.
14
GRI
Standards
English,
GLOBAL
REPORTING
INITIATIVE,
https://www.globalreporting.org/how-to-use-the-gri-standards/gri-standards-englishlanguage/ (last visited Oct. 19, 2021).
15
GRI
Standard
Brochure,
GLOBAL
REPORTING
INITIATIVE,
https://www.globalreporting.org/standards/media/2458/gri_standards_brochure.pdf
(last visited Oct. 19, 2021).
12
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their goals with UN Sustainable Development Goals and report their
progress and impacts based on the Standard of GRI.
IV.

REGULATORY INTERVENTION

The regulators have been at the forefront of sustainability advocacy,
which is evident from the studies which suggest that sustainability
reporting requirements have increased tenfold in the last 25 years since
the 1992 Rio Earth Summit to about a thousand,16 indicating the
complexity and need for such reporting.
A. CHINA CSRC
China‘s Securities Regulatory Commission (hereinafter referred to as
―CSRC‖) requires disclosure of social responsibility-related information.17
The local authorities in Shanghai and Shenzhen have taken the stance for
inculcating the corporate sustainable development and social
responsibility in the disclosures. The focus on reporting ESG risks is
growing in China.18 In 2011, the basic framework for companies to write
their CSR reports was provided in Chinese CSR Report Guide 2.0.19 The
Environmental Impact Assessment Law deals with the disclosure
requirements and consequence of non-compliance to assess the
environmental impact of project.20 It has provided the citizens, legal
persons and other organisations with a right to obtain environmental
information.

WORLD BUS. COUNCIL SUSTAINABLE DEV. & CLIMATE DISCLOSURE STANDARDS BD.,
INSIGHTS FROM THE REPORTING EXCHANGE: ESG REPORTING TRENDS (2017),
https://docs.wbcsd.org/2018/02/Reporting_Exchange_Report_ESG_reporting_trends
_2017.
17 Dorcas Wong, Sustainability Reporting in China: The Rise of CSR and ESG Reporting by
Businesses,
CHINA
BRIEFING
(Sept.
27,
2021)
https://www.chinabriefing.com/news/sustainability-reporting-china-csr-esg-reporting-businessaccountability/.
18 Id.
19 Id.
20 Id.
16
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In its recent consultation, CRSC increased the reporting requirements
for publicly listed companies with wider area of ESG disclosures.21 The
new regulations add a new ESG chapter to financial statements, with
mandatory disclosures of pollutant emissions, along with the procedures
to minimise air, water and soil pollution, and governance.22 Waste and
Environmental incident reporting as well as all administrative penalties
arising from environmental problems have been included as disclosure
requirements.23 Companies have been asked on voluntary basis to report
the carbon emissions and measures to reduce them.24 CSRC aims to bring
the disclosures in line with global sustainable reporting standards.
B. DENMARK
The Danish Financial Statements Act provides for the necessity to
comply with providing management commentary with a CSR report. The
companies are to provide key figures of employees as it is considered a
key subset of the ESG for the company‘s full-time workforce. The Act
seeks to cover the investment policy for the coverage on social
responsibility. In addition, at least 90% of institutional investors‘
investments are either directly covered by arrangements or subject to
responsible investment policies. Within the framework of these policies,
companies that manufacture weapons that comply with the convention
will be screened and may result in their systematic exclusion.
The Danish Guidelines on Responsible Investment formulated
suggests four steps for institutional investors.25 They need to identify,
Amena Saiyid, Chinese regulators set ESG disclosure rules as financiers eye investment
opportunities, IHS MARKIT (July 06, 2021) https://ihsmarkit.com/researchanalysis/chinese-regulators-set-esg-disclosure-rules-as-financiers-eye-.html.
22 China Gets New ESG and other Disclosure requirements, XBRL (July 9, 2021)
https://www.xbrl.org/news/china-gets-new-esg-and-other-disclosure-requirements/.
23 Id.
24 Id.
25 Danish Guidelines on Responsible Investment, GREEN FIN. PLATFORM (2018)
https://www.greenfinanceplatform.org/policies-and-regulations/danish-guidelinesresponsible-investment.
21
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prevent and account for adverse impacts on matters covered in OECD
Guidelines for environment, bribery and other integrity impacts.26 They
need to communicate ESG and engagement efforts, challenges and
priorities. Denmark passed ‗Climate Act‘ which makes it illegal when not
acting on climate change.27 The aim is to reduce the carbon emission by
70% in 2030.28 It realises the target by taking into ―account the long term
green, sustainable business development and Danish competitiveness,
sound public finances and employment, and the Danish business must be
developed‖.29 Thus, it is looking into the cost-effective measure to reduce
the emission. The companies, thus, can be penalised in Denmark for not
making efforts for not acting on climate change.
C. SOUTH AFRICA
Under the regime, there aren‘t any explicit duties on the public
companies in South Africa to provide disclosures on ESG matters.
However, the Johannesburg Stock Exchange (JSE) listing requirements
places emphasis on general continuing disclosures applicable on financial
material issues on ESG.30
The listed companies annually report on a ―comply and explain‖ basis
for disclosing the compliance with the King IV Code.31 The Code focuses
on ESG in short-, medium- and long-term value. It regards sustainability
as the process creating value for all organisations. It recognises sustainable
development as ―a primary ethical and economic imperative‖. Some
private sector initiatives such as Code of Responsible Investing in South
Id.
Climate Act. No. 965 of 2020, §1 (Den.).
28 Id.
29 Id., §3.
30 Ezra Davids & Ryan Kitcat, South Africa: Environment, Social & Governance Law: Setting
the Scene – Sources and Overview, ICLG.COM (Dec. 15, 2020) https://iclg.com/practiceareas/environmental-social-and-governance-law/south-africa.
31 ORG. FOR ECON. CO-OPERATION & DEV. [OECD], INVESTMENT GOVERNANCE AND
THE INTEGRATION OF ENVIRONMENTAL, SOCIAL AND GOVERNANCE FACTORS (2017),
https://www.oecd.org/finance/Investment-Governance-Integration-ESG-Factors.pdf.
26
27
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Africa (hereinafter referred to as ―CRISA‖) have gained significance in
ESG and sound stewardship.32 The efforts are there to enhance the
effectiveness of the CRISA.
D. US SEC
On February 08, 2010, the Security and Exchange Commission‘s
Division of United States of America (hereinafter referred to as ―US SEC‖)
published a guidance for public companies detailing to existing disclosure
requirements as they apply to climate change matters. 33 The central theme
of the guidance was the terms of the Kyoto Protocol34 that discussed
greenhouse gas emissions and formulated the mechanism of ‗cap and
trade‘ system of allowances on emission of carbon dioxide and other
greenhouse gases.
For the decade that followed, there was an increased demand amongst
investors to require companies to disclose information in relation to the
impact of climate change, risks, mitigating factors, etc. Thereafter, in 2020,
the US SEC Investor Advisory Committee approved the requirement to
update company disclosures and include ESG disclosures with the
objective to provide information that was consistent and reliable to the
investors while ensuring such disclosure requirements could be fulfilled by
all companies (regardless of capital size or resources). Another pertinent
factor was that the committee felt it was necessary for the SEC to control
US ESG disclosure prior to a situation where such disclosures were
dictated and imposed by other jurisdictions on both US companies and
investors.35 The committee came out with certain recommendations in
Supra note 30.
Commission Guidance Regarding Disclosure Related to Climate Change Release Nos.
33-9106; 34-61469; FR-82 17 CFR PARTS 211, 231 and 241,
https://www.sec.gov/rules/interp/2010/33-9106.pdf.
34 Kyoto Protocol to the United Nations Framework Convention on Climate Change,
Dec. 10, 1997, 2303 U.N.T.S. 162.
35 SEC INV‘R ADVISORY COMM., U.S. SEC. & EXCH. COMM‘N., RECOMMENDATION
FROM THE INVESTOR-AS-OWNER SUBCOMMITTEE OF THE SEC INVESTOR ADVISORY
COMMITTEE
RELATING
TO
ESG
DISCLOSURE
(May
14,
2020),
32
33
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December 2020.36 In late 2020 the Climate-Related Market Risk
Subcommittee, Market Risk Advisory Committee of the U.S. Commodity
Futures Trading Commission released a report on ―Managing the Climate
Risk in the U.S. Financial System.37 The report unequivocally states that
―climate change poses a major risk to the stability of the U.S. financial system and its
ability to sustain the American economy.‖38 It discusses the necessity to first
place a price on carbon emissions across the economy and simultaneously
ensure that such price reflects the cost of such emissions on the
environment. Acknowledging the existing framework, the report at its
core highlights one major concern, the insufficiency in the information
available by way of disclosures and compliance requirements, to assess
climate change risks/exposure in relation to companies.
As a plausible causation to the above, US SEC on March 03, 2021
included climate and ESG risks under their regulatory lens. The intention
as highlighted by Acting Chair Allison Herren Lee is to examine voting
policies and practices and ensure these are aligned with the best interest
and expectations of investors along with the sustainable growth of
businesses in correlation with risks associated with climate change. While
presently the US SEC has only invited comments from the public
pursuant to this announcement, it appears that there are multiple
hurdles/barriers that will have to be overcome prior to the US SEC
releasing comprehensive guidelines/rules that are efficient in tackling
future risks to investors because of climate change that do not stray from
the ethos of the US SEC, i.e., protecting investments by holding
businesses accountable.
https://www.sec.gov/spotlight/investor-advisory-committee-2012/recommendation-ofthe-investor-as-owner-subcommittee-on-esg-disclosure.pdf.
36 See ASSET MGMT. ADVISORY COMM., U.S. SEC. & EXCH. COMM‘N., POTENTIAL
RECOMMENDATIONS
OF
ESG
SUBCOMMITTEE
(Dec.
1,
2020)
https://www.sec.gov/files/potential-recommendations-of-the-esg-subcommittee12012020.pdf.
37 U.S. COMMODITY FUTURES TRADING COMM‘N, MKT. RISK ADVISORY COMM.,
REPORT OF THE CLIMATE-RELATED MARKET RISK SUBCOMMITTEE (2020),
https://bit.ly/3GrExtq.
38 Id at i.
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Presently, the hurdles before the US SEC include: (a) identifying
missing corporate disclosures that investors are entitled to know and
should be made aware of; (b) creation of relevant disclosure requirements
that result in the availability of such environmental and social information;
(c) identification of entities qualified to assess and provide information on
such environmental and social disclosures related to such companies; and
(d) regulation of such qualified entities.
E. INDIA: SEBI & MCA
MCA and SEBI are the key regulators in India, and have been at the
forefront of environmental sensitisation for India Inc. The following is a
short summary of the key developments in respect of ESG and
sustainability reporting in India:

2009

MCA issued the National Voluntary Guidelines (hereinafter referred
to as ―NVGs‖) on corporate social responsibility.39

SEBI under Regulation 34(2)(f) of SEBI (Listing Obligations and
Disclosure Requirements) Regulations 2015 (hereinafter referred to
as ―LODR‖) mandated the top 100 listed companies by market
capitalisation to file Business Responsibility Report (hereinafter
2012 referred to as ―BRR‖) based on NVGs along with their annual
report. 40
The BRR inter alia required disclosure of general information of
the Company like industry, products, market competitors; financial
details like paid up capital, turnover, profits, Corporate Social
MINISTRY CORP. AFFAIRS, GOV‘T OF IND., NATIONAL VOLUNTARY GUIDELINES ON
SOCIAL, ENVIRONMENTAL & ECONOMIC RESPONSIBILITY OF BUSINESS (2011),
https://www.mca.gov.in/Ministry/latestnews/National_Voluntary_Guidelines_2011_12
jul2011.pdf.
40 SEC. & EXCH. BD. IND., BUSINESS RESPONSIBILITY REPORTS CIR/CFD/DIL/8/2012
(Aug. 13, 2012), https://www.sebi.gov.in/sebi_data/attachdocs/1344915990072.pdf.
39
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Responsibility (hereinafter referred to as ―CSR‖); business
responsibility initiatives; and performance-based information.

2014

Companies Act 2013 was enacted, wherein it put the fiduciary duty
on the director to promote objects of the company in line with
protection of environment.41 CSR was mandated as voluntary
practice for companies with net worth of rupees five hundred
crore or more, or turnover of rupees one thousand crore or more
or a net profit of rupees five crore or more during any financial
year. Further such a company was required to constitute a CSR
committee as a board committee to oversee the CSR activities of
the company.
To further supplement the CSR legal regime the Companies
(Corporate Social Responsibility Policy) Rules, 2014 (hereinafter
referred to as ―CSR Rules‖) were drafted and came into force. 42
The CSR Rules required a company meeting the threshold for
statutory requirement of undertaking CSR to inter alia adopt a CSR
policy as a guidance document, report CSR activities and
expenditure, and ensure that CSR activities were in line with the
activities listed in Schedule VII of the Companies Act 2013.

SEBI by way of an amendment to the LODR extended the
requirement of filing BRR to top 500 listed companies by market
2015
capitalisation, from erstwhile top 100 listed companies by market
capitalisation.43

Companies Act, No. 18 of 2013, §18 (Ind.).
Companies (Corporate Social Responsibility Policy) Rules, 2014, Gazette of India, pt.
II sec.3(i), (Feb. 27, 2014).
43 SEC. & EXCH. BD. IND., EXTENSION OF APPLICABILITY OF BRRS TO TOP 100 LISTED
ENTITIES FROM PRESENT REQUIREMENT TO 500 LISTED ENTITIES, BASED ON MARKET
CAPITALISATION
(2019),
https://www.sebi.gov.in/sebi_data/meetingfiles/dec2019/1576469077048_1.pdf.
41
42
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SEBI circular dated February 06, 2017 titled ‗Integrated Reporting
by Listed Entities‘ advised that the top 500 listed companies by
market capitalisation, which are required to prepare and disclose
BRR undertake integrated reporting on a voluntary basis from
financial year 2017-18.44
2017
Integrated reporting views financial as well as non-financial aspects
of a company and takes into consideration finance, manufacturing,
intellectual property, human resources, social and relationship and
natural capital, each of which is recognised as a capital, to aid
investor make an informed investment decision.
MCA constituted a Committee on Business Responsibility
Reporting (the Committee) to finalise business responsibility
reporting formats for listed and unlisted companies, based on the
framework of the National Guidelines on Responsible Business
2018 Conduct (NGRBC). Through its ‗‗Report of the Committee on
Business Responsibility Reporting‘ recommended that BRR be
revamped and ESG parameters for disclosure be accommodated
to encourage sustainability efforts on part of companies, being
above and beyond the regulatory compliances. 45
NGBRC
, which were
2019 MCA revised NVG and formulated
46
released in March 2019.
The idea behind the NGBRC was to
SEC. & EXCH. BD. IND., INTEGRATED REPOSTING BY LISTED ENTITIES,
SEBI/HO/CFD/CMD/CIR/P/2017/10,
(Feb.
6,
2017),
https://www.sebi.gov.in/sebi_data/attachdocs/1486375066836.pdf
45 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., REPORT OF THE COMMITTEE ON BUSINESS
RESPONSIBILITY
REPORTING,
17
(May
8,
2020),
https://www.mca.Gov.In/Ministry/Pdf/Brr_11082020.Pdf.
46 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., NATIONAL GUIDELINES ON RESPONSIBLE
BUSINESS
CONDUCT
(2019),
https://www.mca.gov.in/Ministry/pdf/NationalGuildeline_15032019.pdf.
44
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sensitise the companies in general to the principles underlying
NGBRC like ethics, sustainability, etc. in letter and spirit

SEBI amended the LODR to increase the net of BRR reporting
2019 requirement and required top 1000 listed companies by market
capitalisation to publish and disclose BRR. 47

2021

SEBI replaced BRR with Business Responsibility and Sustainability
Report (hereinafter referred to as ―BRSR‖).48

BRSR has three sections: (a) general disclosures; (b) management and
process disclosures; and (c) principle wise performance disclosures, which
are further categorised into essential indicators and leadership indicators.
The BRSR was formulated to benchmark the disclosures by company
on the ESG related parameters. Under the Environmental related
disclosures, the essential indicators in the form of resource usage, the
emission of greenhouse gases and air pollutant; and the waste
management issues have been mandated. The SEBI also listed the
requirement of leadership indicators on the energy consumption, water
consumption, reclaimed products and the overall impact on the
biodiversity. Thus, the centre of environmental disclosures has been
essential and leadership indicator. In the Social related disclosure, the
emphasis has been on the social security of the employees and workers
along with the gender and social diversity in the work-space environment.
Since, the companies extensively deal with consumer and community in
Securities and Exchange Board of India (Listing Obligations and Disclosure
Requirements) (Fifth Amendment) Regulations, 2021, Gazette of India, Pt. III, sec. 4
(Sept. 7, 2021).
48 SEC. & EXCH. BD. IND., CIRCULAR FOR BUSINESS RESPONSIBILITY AND
SUSTAINABILITY REPORTING BY LISTED ENTITIES, SEBI/HO/CFD/CMD2/P/CIR/2021/562
(May
10,
2021),
https://www.sebi.gov.in/sebi_data/meetingfiles/apr-2021/1619067265752_1.pdf.
47
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furtherance of companies‘ objects, the disclosures related to the consumer
awareness and redressal have been mandated, along with the Social
Impact Assessments and CSRs. As for the governance related disclosures,
the overall responsibility taken by the board in sustainability and the
conduct scrutinized by the regulatory authorities have been sought.
The BRR has been replaced by BRSR to thrust the companies on
sustainability and business responsibility.49 On the scope of companies
covered under BRSR as it has been made applicable to all companies. 50
Thus, the widened scope of reporting requirements in the only source of
sustainable information has been the focus through the BRSR.51
There is also a ‗BRSR Lite‘ format which is meant for unlisted
companies for voluntary disclosure. BRSR as a first step towards
accommodating quantifiable ESG metrics in regulatory disclosure is
comprehensive.
V.

ANALYSIS OF REGULATORY ACTION

Regulators across the world are independently making strides to
incorporate principles of ESG in the way the corporate function. It would
not be an overstatement to say that, at this point of time, corporates are
under more scrutiny than ever.52 In this section we reason the regulators‘

Id.
Id.
51 SUSTAINABLE REPORTING STANDARDS BD., INST. CHARTERED ACCT. IND.,
BACKGROUND MATERIAL ON BUSINESS RESPONSIBILITY AND SUSTAINABILITY
REPORTING
119
(2021),
https://www.bakertilly.in/auth/writereaddata/tender/1902213103ICAI%20%20Background%20Material%20on%20Business%20Responsibility%20and%20Sustain
ability%20Reporting.pdf.
52 Harry Matyajaszek, CSR is a thing of the past: Why more businesses need to invest in ESG?,
ENERGY
LIVE
NEWS
(July
28,
2020)
https://www.energylivenews.com/2020/07/28/csr-is-a-thing-of-the-past-why-morebusinesses-need-to-invest-inesg/?__cf_chl_jschl_tk__=pmd_B8kgwcZpW9GnSyT_Y3_XAfsfy4SuCbADySEzc4Q
OCkU-1634367143-0-gqNtZGzNAqWjcnBszQil.
49
50
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action in terms of mandating top companies with the increased disclosure
requirements.
With great power comes great responsibility: ESG across the globe
appears to presently require reporting and compliance by those companies
that have the resources to provide such information comprehensively and
efficiently. Thus, globally, the reporting requirements are restricted to the
top performing companies in the jurisdiction. There are voluntary
sustainable reporting formats as well for companies in general, which have
been prescribed by the regulators in certain jurisdictions; however the
same are not mandated. The voluntary reporting requirement i.e. ―comply
or explain‖ leads to incomplete data collection and does not fulfil the
purpose of providing comparable data across sectors and companies.
The regulators in Denmark mandatorily require the companies to
provide environmental information and associated corporate strategy and
performance with the information.53 In the South African regime, the
reporting is based on ―comply or explain‖ basis.54 For the publicly traded
companies in the US, the disclosure of material risks to their business on
account of climate change are mandatory.55 European Commission
requires the large public interest entities to disclose non-financial
information over 6000 companies.56 The reports by these companies
should have environmental and social information. The Commission also
published non-binding guidelines on methodologies and key performance
indicators to help the disclosure become more consistent and
comparable.57

Supra note 31.
Supra note 31 at 17.
55 Supra note 31.
56 Commission Directive 2014/95/EU, OJ (L 330) 1.
57 EUR. COMM‘N, CONSULTATION DOCUMENT ON THE UPDATE OF THE NON-BINDING
GUIDELINES
ON
NON-FINANCIAL
REPORTING
(2019),
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_fi
nance/documents/2019-non-financial-reporting-guidelines-consultationdocument_en.pdf.
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The efforts taken by the above countries are focused on encouraging
transparency on ESG issues, however, the voluntary reporting
requirements make it difficult for the companies and investors across
jurisdiction to scale their operations up against each other. The reporting
requirements, thus, do not serve as the metrics as would be preferred.
Not everyone‘s cup of tea: While environmental consciousness is
commendable, it is critical to bear in mind that the motivation behind and
the central theme of all businesses is profit, by any and all means possible.
It is with the growth of a business and sufficient accumulation of profit,
that there is room for altruistic considerations to be had, including the
Robin Hood syndrome of ‗giving back to the society‘ and environmental
consciousness.
In the context of the difference between BRR and BRSR, the listed
company may have to report twice because of BRSR. Firstly, in the annual
report and secondly in the MCA portal as opposed to once under BRR.
Earlier such information was sought under BRR58 for subsidiaries of the
companies but under BRSR, holding, subsidiary, associate, joint venture if
any participates in the BR initiatives of the parent company. BRSR has
increased the cost for the companies because these filings and disclosures
involve lots of consultations with auditors and evaluation of the finances.
Thus, even for the top companies, it is an extra burden to abide by these
disclosure requirements.
It is not a phenomenon that arises from the inception of a company
as a necessity but is more perceivable as an acceptable cost to company
once sufficient growth is achieved. This in a way justifies the regulators
requiring disclosure from the top companies.

58
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VI.

CORPORATE RESPONSE

While some have voluntarily embraced it as a part of their corporate
agenda, there are still quite a few corporates who hesitate at the
ramifications and challenges that ESG compliance will result in. In this
section we have discussed examples of corporate response on both end of
ESG compliance spectrum.
A. PRO-ESG
Keeping up with the evolving times: Multitude of the voices in favour
of ESG regulation and sustainable reporting echo the financial burden of
the COVID-19 pandemic and bring to the fore situations that are likely to
arise, if sustainable practices are not adopted.59 Most companies believe
that just the way the pandemic had a significant impact on stock markets
across the world, every environmental risk/change will have a ripple
effect, if not an adverse impact and it is of significant relevance that
investors be informed, updated and prepared for such eventualities.
Costlier affairs without the ESG Disclosure Requirement and increase
in capital access: The cost recognised for having ESG disclosure
requirements is countered by costs of not having ESG requirements.
Investors end up getting confused on investment and voting decision
when there is lack of consistency, comparability and reliability on ESG
information. Investments become due and are held back in the absence of
information. Being that as the state of affair, the company incurs
increasing costs over time to further incentivise the investors. They are
faced with numerous conflicting, redundant and frequent requests for
providing information on the same topic. For the companies constrained
by the capital and having small finances, the risk of higher costs becomes
incumbent in the absence of ESG disclosure requirement. Moreover, the
access to capital itself increases as several asset management companies
have set up ESG fund. ESG performances are the metric to make
59
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investment decisions. The reflection can be seen in green financial
products and instrument being evolved.60
Pre-emptive regulatory reporting: Some regulators like the US SEC
are contemplating ESG compliance as a pre-emptive step in order to
avoid a situation wherein the country‘s economy and its investors are at
ideological loggerheads. Accordingly, companies are likely to be bridled
with compliance and reporting requirements that are formulated by the
global economy including the EC but have local implications.61 The idea
underlying pre-emptive reporting is to require companies to undertake
procedures like risk analysis and projections, and allow the investors and
companies alike to act with foresight.
Inevitable eventuality: Following suit from the Kyoto Protocol 62 a
staggered requirement of compliance with emission reduction targets
spanned across all time frames: short, medium and long is necessary to
ensure ease of transition and acceptance of compliance requirements by
companies and investors alike. Adoption of sustainable reporting will aid
the companies in dealing with such eventualities and also achieve the
Sustainable Development Goals, which are to be achieved globally by
2030.
B. NOT SO ESG FRIENDLY
1. Regulatory overreach:
The central responsibility of the security regulatory authorities is to
protect investors and their capital, not the environment, and a corporate
regulatory in general is to inter alia facilitate corporate growth and
strengthen corporate governance. The arguments against regulators
MINISTRY CORP. AFFAIRS, GOV‘T OF IND., REPORT OF THE COMMITTEE ON
BUSINESS
RESPONSIBILITY
REPORTING,
17
(2020),
https://www.mca.Gov.In/Ministry/Pdf/Brr_11082020.Pdf.
61 Supra note 8.
62 Supra note 11.
60
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delving in ESG and requiring sustainable reporting is that if regulators
start regulating environmental disclosures of companies, it is a regulatory
overreach and encroachment in a subject matter which is not part of their
domain. A further build up to this argument is that such regulatory
compliance results in increase in compliance and procedural burdens
faced by companies causing a reduction in their profitability and
subsequent return on investments of the investors, thereby going against
the primary purpose behind which such regulatory bodies were
established.
2. Lack of clarity on the meaning of ESG:
A valid concern of the corporates also is that increased investor and
consumer interest in ESG have led to pervasive use of the term without
clarity as to what it means or how ESG is calculated and comprehensively
evaluated. 63 It is of relevant significance to such investors that if ESG is
implemented then such implementation should be effective and
comprehensive or the entire compliance regime should be avoided at all
costs.
3. Impact of climate change is a speculative assessment:
While climate change is a significant and real threat to the
environment, present indications of the impact / risk on the environment
are argued to be speculative. For example, the impact of climate change
will be felt differently by a developed country versus a significantly smaller
country with a lower gross domestic product that may not have the
resources or the capital to protect its citizens the same way a developed
nation may be equipped to.

Allison Herren Lee, Public Input Welcomed on Climate Change Disclosures, PUBLIC
STATEMENT, US SEC (Mar. 15, 2021) https://www.sec.gov/news/public-statement/leeclimate-change-disclosures.
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WAY FORWARD

While the road ahead is daunting and has ample challenges, it is an
eventuality that cannot be avoided. The authors acknowledge that there
are a multitude of avenues available to the global citizenship to ensure
sustainable development including specialised regulatory intervention (not
akin to company compliance requirements) and even space exploration.
In fact, Neil deGrasse Tyson in his discussion with Fareed Zakaria on July
11, 2021 took the opportunity to highlight that space may in fact be an
avenue that provides multiple solutions to existing environmental risks
and practical problems on earth such as large-scale industrial
manufacturing.64 However, alternatives to sustainable reporting do not
successfully discard the relevance or the benefit of formulating a global
regime of companies that are conscious in their carbon emissions and
investors that have the tools to identify such compliance along with
information to substantiate these numbers.
A common causation link through the course of generations across
continents has been state intervention, followed by economic
regularisation and thereafter shared responsibility between the state and
private bodies. It was witnessed in the global markets, with the legal
inclusion of corporate social responsibility, and presently even private
players entering and providing access to space exploration. This causation
link must continue, and it is critical to human development that the
ideation of sustainable development and its expression through
sustainability reporting shifts to a shared responsibility of both private and
state players.
Since the BRSR formats can be generic and lots of scepticism may
come from some sectors, the sector-specific BRSR formats can be
considered with certain additions to the main content and not
replacement. This is because if there are differences in the ESG
A special hour as billionaire Richard Branson blasts off to space, CNN AUDIO (July 11
2021), https://edition.cnn.com/audio/podcasts/fareed-zakaria-gps.
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disclosures in different sectors, then the purpose of the international
forums requiring regulators to have uniformity in ESG would come under
threat.65
To conclude, it seems befitting to quote Mufasa‘s words to Simba:
―Everything you see exists together in a delicate balance. As animals (humans), we
need to understand that balance and respect all the creatures, from the crawling ant to
the leaping antelope.‖66
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