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LEGAL ISSUES ARISING OUT OF DIRECTORS' DISQUALIFICATION UNDER SECTION 164(2) OF 

THE COMPANIES ACT, 2013* 

I. ABSTRACT 

Do noble intentions absolve hasty regulatory action? We analyze this question in light of 

the disqualification of lakhs of directors by the Ministry of Corporate Affairs through a 

slew of notifications passed from late 2017 onwards. While this sweeping action is part of 

the administration's clamp down on shell companies, money laundering and corruption, 

it gives rise to questions of statutory interpretation and retrospective application of 

provisions of company law. Given the timing of the action, we posit that on analysis of 

the relevant provisions of the Companies Act, and more particularly, their effective dates 

and the timelines involved to give rise to disqualification of a director under Section 

164(2), the Ministry may have overreached. Possibly in recognition of this, the legislature 

and the Ministry have recently taken corrective steps, much to the relief of defaulting 

companies and their directors. The analysis of legal issues arising from the Ministry's 

actions - though transitory - will possibly serve to guide future regulatory action along 

similar lines. 

A. Introduction 

As part of its drive against black money and corruption, the Ministry of Corporate Affairs 

(MCA) has recently, in two separate waves, disqualified over 3 lakh directors of 

companies that have defaulted on annual statutory compliances under the Companies 

Act, 2013(2013 Act).1Consequently, the underlying provision of the 2013 Act - Section 

164(2) (a) - has been thrust into the limelight as distressed directors scramble to seek 

recourse.  

 

While the spirit behind the action of the MCA is no doubt commendable, the manner in 

which the disqualifications have been dished out gives rise to a number of legal issues, 

which merit careful scrutiny. These issues are likely to play out in the courtroom, given 

 
* Pooja Menon & Abhinav Kumar.. Abhinav Kumar, Trilegal, 5th Floor, Tower 4B, DLF Corporate Park, 
DLF City Phase – 3, MG Road, Gurgaon 122 002 , +91 9953331642 
1Disqualification of directors hits 500 listed companies, MINT, 10 October 2017 (last accessed on 05 January 
2018); Disqualification of directors to hurt India Inc: Legal experts, BUSINESS STANDARD, 30 September 
2017 (last accessed on 05 January 2018); 200,000 more directors disqualified for holding posts in defaulting 
companies, THE ECONOMIC TIMES, 25 September 2017 (last accessed on 05 January 2018). 
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that a number of directors have sought judicial recourse against their abrupt 

disqualification orders.  

 

Against this backdrop, this note analyses the legal issues arising out of the 

disqualification of directors under Section 164(2)(a) in light of the applicable provisions 

of the 2013 Act. Part I discusses the scope and effect of Section 164(2)(a), including a 

brief comparative analysis with the corresponding provision under the Companies Act, 

1956 (1956 Act). Part II discusses the manner in which Section 164(2)(a) has been 

implemented to date, including the Companies Law Settlement Scheme, 2014 and the 

recently issued disqualification orders. Part III discusses the probable objections to the 

aforesaid implementation, and the unresolved issues arising therefrom. Part IV tracks 

the latest developments on the issue at the time of writing and outlines the corrective 

steps which have been taken by the MCA. Part V offers the authors' concluding 

thoughts.  

B. Disqualification of directors under Section 164(2)(a) 

Per Section 164(1), titled ‘Disqualifications for appointment of director’, a person is not 

eligible for appointment as a director in case of certain threshold disqualifications, such 

as unsoundness of mind, insolvency, conviction for an offence, etc. In other words, 

ineligibility to act as a director under Section 164(1) depends on certain disqualifications 

which attach to the proposed director's person and, needless to say, such persons are 

prohibited from acting as directors. 

 

On the other hand, Section 164(2)(a) states that no person who is or has been a director 

of a company which has not filed financial statements or annual returns for any 

continuous period of three financial years shall be eligible to be re-appointed as a 

director of that company or appointed in any other company for a period of five years 

from the date of default of the company.  

 

Thus, Section 164(2)(a) results in the disqualification of a pre-existing director of a 

company from continuing as a director in that company2 or becoming a director of any 

other company, as a result of the non-compliance committed by the company itself, 

 
2Refer to Part IV of this note for the recent amendment to Section 164 vide the Companies Amendment 
Act, 2017 – disqualification of the director with respect to the errant company which has triggered Section 
164(2)(a) will not be effective for a period of 6 months following such trigger. 
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rather than personally by the director. Accordingly, Section 164(1) and 164(2)(a) are 

different in scope - while the disqualifications envisaged in Section 164(1) attach 

personally to the director, Section 164(2)(a) results in the disqualification of a director 

due to defaults committed by the company. This assumes significance in the context of 

the consequences of disqualification under Section 167(1)(a) - this is discussed in more 

detail in Part III. 

 

A. When is disqualification incurred? 

Section 164(2)(a) contemplates a disqualification of a director if the company in question 

has not filed its financial statement or annual return for a continuous period of three 

financial years. It is relevant in the context of this discussion to determine when the 

earliest disqualification could have been incurred under the provisions of Section 

164(2)(a) read with the other applicable provisions of the 2013 Act.  

 

a. Per Section 137 of the 2013 Act, a company is required to file its financial statement 

with the Registrar of Companies (RoC) within 30 days of the date of the company's 

annual general meeting (AGM). Similarly, under Section 92 of the Companies Act, a 

company is required to file its annual return with the RoC, within 60 days of the date 

of the company's AGM (or, if the AGM is not held, within 60 days of the due date of 

the AGM).  

 

b. Under Section 96 of the 2013 Act, a company is required to hold its AGM within a 

period of 6 months from the closing of the financial year.  

 

c. Under Section 2(41) of the 2013 Act, 'financial year' in relation to any company means 

the period ending on the 31st day of March of every year. 

 

Each of the provisions in question - Sections 2(41), 92, 96, 137 and 164, came into force 

on 1 April 2014. Keeping in line with the general rule of prospective application of 

legislations (unless expressly stated otherwise), the earliest 'financial year' referred to in 

Section 164(2) is the financial year (FY) ending on 31 March 2015, i.e. FY 2014-15. 

Accordingly, for a director to incur a disqualification under Section 164(2)(a), the 
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company in question would have had to fail to file its financial statement or annual 

return for FY 2014-15, FY 2015-16 and FY 2016-17.  

 

Again, the disqualification is incurred not at the end of the financial year, but from the 

date on which the company fails to file its financial statement or annual return. Applying 

the provisions of Section 96 above, each company was required to hold its AGM within 6 

months from the end of FY 2016-17, i.e. by 30 September 2017. Between the financial 

statements and annual return, per Section 137, the financial statement is required to be 

filed earlier. Accordingly, the earliest that a disqualification under Section 164(2)(a) could 

have been incurred is 30 days from 30 September 2017, that is, 30 October 2017. This time 

period is notwithstanding, Section 403 of the 2013 Act grants a window of 270 days in 

excess of the period prescribed for any submission or filing under the 2013 Act, upon 

payment of an additional fee.  

 

C. Implementation of Section 164(2)(a): Unresolved Issues 

 

B. Retrospective Application and the "Straddle" Cases 

The MCA issued notices of disqualification much prior to 30 October 2017, and 

accordingly, seems to be batting in favor of a retrospective application of Section 

164(2)(a). 

 

Section 164 is not a new provision; however, there are significant differences between its 

scope and those of its antecedent. Section 274(1)(g) of the 1956 Act was (a) applicable to 

only public companies; and (b) had a higher threshold for the non-compliance in that 

the disqualification would be incurred only if the public company failed to file its 

financial statements and annual returns for three consecutive financial years. Since 

Section 164(2)(a) is much broader in scope and brings within its ambit private 

companies for the first time, it could only have been applicable from 1 April 2014.   

 

However, the notification of Section 164 initially led to panic (particularly amongst 

private companies) as the implication seemed to be that the directors of private 

companies who had not filed their financial statements or annual returns for three years 

prior to 1 April 2014 were liable to immediate disqualification. Noting this quandary, the 
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MCA then issued the Company Law Settlement Scheme (CLSS) by way of General 

Circular No. 34/2014 dated 12 August 2014. The CLSS provided a one-time opportunity 

for defaulting companies to clear the arrears of their statutory filings to avoid 

disqualification of their directors. Any defaulting company was granted an opportunity 

to file belated documents which were due for filing till 30 June 2014 at a reduced 

additional fee, condonation of the delay and immunity from prosecution. The filing 

window under the CLSS was originally meant to be from 15 August to 15 October 2014; 

however, General Circular No. 40/2014 dated 15 October 2014initially extended the 

deadline to 15 November 2014, and subsequently by General Circular No. 44/2014 dated 

14 November 2014, it was extended to 31 December 2014. 

 

With respect to Section 164(2)(a), the CLSS mentioned that "in case of defaulting 

companies which avail of this scheme and file all belated documents, the provisions of 

clause (a) of sub-section (2) of section 164 of the Companies Act, 2013 shall apply only for 

prospective defaults, if any, by such companies." By way of General Circular No. 

41/2014 dated 15 October 2014, it was additionally clarified that for defaulting companies 

that had made their annual filings between 1 April 2014 and the date on which the CLSS 

was notified, the disqualification under Section 164(2)(a) would apply only for 

prospective defaults. Separately, the CLSS stated that "at the conclusion of the Scheme, 

the Registrar shall take necessary action under the Companies Act, 1956/2013 against the 

companies who have not availed this Scheme and are in default in filing these 

documents in a timely manner."  

 

The language of the CLSS and the clarifications issued thereunder all presume that there 

was a case, in the first place, for penalizing directors under Section 164(2)(a), prior to 30 

October 2017. Any such interpretation, however, is contrary to the plain letter of the law 

and the rule of statutory interpretation that a legislation is presumed to be applicable 

prospectively unless stated otherwise.3 Accordingly, and consistent with the above 

analysis, no director should have been disqualified prior to 30 October 2017.  

 

However, despite the stern warning contained in the CLSS, the MCA failed to issue any 

notice of disqualification prior to 2017. The notices that have been issued thereafter are 

 
3 Garikapati Veeraya v. N. Subbiah Choudhry 1957 1 SCR 488 (Supreme Court of India); Karnail Kaur v. 
State of Punjab (2015) 3 SCC 206 (Supreme Court of India). 
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problematic, since many of them relate to periods earlier than FY 2014-15. In fact, most 

notices issued relate to a non-compliance that 'straddles' a period of operation of the 

1956 Act (i.e. FYs prior to FY 2014-15), as well as the 2013 Act (i.e. FY 2014-15 and 

beyond) (Straddle Cases). 

 

The Straddle Cases that relate to private companies are clear-cut - since Section 274(1)(g) 

was inapplicable to them, they cannot be penalized for a non-compliance incurred prior 

to 1 April 2014 (and effectively, a non-compliance by a private company could not have 

been complete earlier than 30 October 2017). However, it becomes more difficult when it 

comes to non-compliant public companies. Is a Straddle Case public company liable to 

be penalized where its non-compliance stretched over, say FYs 2012-13 and 2013-14 

(under the 1956 Act) and 2014-15 (under the 2013 Act)? While this may have the effect of 

expunging a past non-compliance without any consequence, the rules of statutory 

interpretation dictate that unless the non-compliance was complete prior to 1 April 2014, 

even a public company could not have been penalized under the 2013 Act.  

 

C. Vacation of Office 

Section 167(1)(a) provides that the office of a director shall become vacant in case he 

incurs any of the disqualifications specified in Section 164. While the disqualified 

directors shout audi alteram partem from the rooftops, the MCA is coolly relying on 

Section 167(1)(a) to counter the argument that the disqualified directors were at all 

entitled to prior notice and an opportunity to be heard.  

 

This brings us to the question - can automatic vacation be an intended result of the 

disqualification incurred under Section 164(2)(a)? While the law plainly states so (and 

hence the MCA's stance is wholly justified), it is submitted that Section 167(1)(a)should 

ideally refer to only Section 164(1) and not to Section 164(2), since the nature of the 

disqualification under these two provisions is different - while one is intrinsic to the 

director, the other is extrinsic. Accordingly, it is submitted that immediate vacation 

cannot have been the intention of the legislature. Even under the 1956 Act, Section 283, 

which provided for vacation of a director's office, did not contemplate vacation for 

incurring the disqualification under Section 274(1)(g)(A). Moreover, this provision 
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fastens liability on the directors irrespective of the date of their joining – this translates 

into unfair repercussions for new directors who might have come on board at a stage 

when the company was already in default. This reasoning is supported by the recent 

amendments to the 2013 Act, which are discussed in more detail below. 

 

D. Corrective Steps 

 

D. Companies Amendment Act, 2017 

The Companies Amendment Act, 2017 (2017 Amendment Act) has corrected the 

anomalies identified above to some extent by amending Sections 164 and 167 of the 2013 

Act. In case of Section 164(2), a proviso has been inserted to the effect that a person 

newly appointed as a director of a company which is in default under Section 164(2)(a) 

will not incur the disqualification for a period of six months (there is no corresponding 

amendment to Section 164(1)). This follows the recommendation of the Companies Law 

Committee (Committee), which proposed this amendment to allow a period of six 

months for incoming directors to correct the non-compliance in defaulting companies. 

The 2017 Amendment Act further inserts a proviso to Section 167(1)(a) to the effect that if 

the disqualification is incurred under Section 164(2), the office of the director shall 

become vacant in all companies other than the company which is in default. This is 

intended to serve the paradox that a defaulting company will have no directors on 

account of automatic vacation and no new directors can be appointed. These 

amendments are intended to give effect to the larger observation of the Committee that a 

disqualification which attaches to the person of the director has to be necessarily 

distinguished from a disqualification attributable to the Company. 

 

By inserting carve-outs to the immediate vacation otherwise provided by Section 

164(2)(a) read with Section 167(1)(a), the argument that a disqualification incurred under 

Section 164(2)(a) is intended to lead to immediate vacation of office is undermined. This 

adds merit to the counter-argument that the reference to Section 164 in Section 167(1)(a) 

should be limited to Section 164(1), and should not also extend to Section 164(2), which 

ought to be treated differently since the nature of the disqualification itself is different.  
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E. Condonation of Delay Scheme, 2018 

As discussed earlier, petitions have been filed before various high courts4 by aggrieved 

directors alleging violation of natural justice on account of the retrospective application 

of the 2013 Act, leading to courts granting an interim stay on the disqualification of the 

petitioners in such matters.5 Consequently, the MCA has announced the Condonation of 

Delay Scheme, 2018 (Condonation Scheme) with a view to provide relief to the directors 

who have been disqualified for a delay by their companies in filing financial statements 

and/or annual returns.  

 

The scheme has come into force on 1 January 2018 and will continue till 31 March 2018 

and is applicable for documents which were due for filing till 30 June 2017. Further, any 

prosecution pending in relation to documents filed pursuant to the Condonation Scheme 

will be withdrawn and Director Identification Numbers of disqualified directors will be 

temporarily activated in order to enable filing of documents. This is being seen as a 

welcome move by the MCA and will contribute to reducing the backlog of cases which 

have been filed by disqualified directors to seek relief.  

E. Concluding Remarks 

 

Admittedly, the disqualification of directors is a transitory issue - given that three 

financial years have now passed since the 2013 Act came into force, disqualification 

notices that are issued on a going forward basis may not be liable to be challenged. 

However, this matter has occupied significant newsprint in recent times since it raises 

questions of hasty implementation of a rule before its time, albeit with the good 

intention of tackling shell companies and corruption. It is trite to say that the spirit 

behind the regulators will not absolve its actions, if found unjust. In any case, the 

question of applicability, scope and effects of disqualification of directors under Section 

164(2)(a) - including the question of immediate vacation - are likely to be adjudicated 

upon soon, and the fate of a number of disgruntled directors hangs in the balance.  

  

 
4Shikha Pahuja and others v. Ministry of Corporate Affairs and another, W.P.(C) 9501/2017 & C.M. 
38623/2017, 30 October 2017 (High Court of Delhi); R. Ganapathi v. Union of India, W.P. 25729/2017 & 
C.M.P. 27141/2017, 22 September 2017 (High Court of Madras); Azad Moopen v. Union of India, W.P.(C) 
30316/2017, 21 September 2017 (High Court of Kerala). 
5Ibid; HC stays disqualification of Norka director, THE HINDU, 22 September 2017 (last accessed on 05 
Janaury 2018); Madras HC stays RoC order disqualifying individual director, BUSINESS STANDARD, 30 

September 2017 (last accessed on 05 Janaury 2018). 
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STRENGTHENING CORPORATE GOVERNANCE BY ‘OPERATION CLEAN MONEY’ IN 

CORPORATE SECTOR – MINISTRY’S MOVE TO CHECKMATE BLACK MONEY
* 

 

ABSTRACT 

In order to enhance the corporate governance practices, the government has left no stone 

unturned for making India a better place for doing business. It has been for the first time 

in India that the regulators were forced to strike off the names of approximately 2.09 lakh 

companies from the Register of Companies for failing to comply with regulatory 

requirements. Setting an example for the people, the government has made it very clear 

that non-compliance of regulatory laws will not be entertained anymore.  Not only the 

companies, but also the persons driving the companies, i.e., the directors of the company 

were also forced to taste the consequences of non-compliance of laws. Post the striking 

off, of the companies, the next big step was to disqualify the directors of such 

companies, which had not filed the financials or annual returns of the company with the 

RoC for a period of three consecutive years. As a result of this, around 3.09 lakh directors 

were disqualified from directorship. However, post such aggressive steps, in-order to 

provide relief/ opportunity to the disqualified directors of the companies, the 

government had provided a three-month time span to them to file the financials, by 

introducing the Condonation of Delay Scheme, 2018. 

The present Article shall explain the government’s steps taken in order to strike off the 

shell companies and to disqualify the directors in order to control the illicit financial 

transactions, facilitation of transparency and to promote better corporate governance as 

a whole. The article shall also, explain the law related to the shell companies and the 

procedure followed by the government in detail 

II. MEASURES INITIATED BY THE GOVERNMENT  

To facilitate ‘Operation Clean Money’, initiated by the government to strengthen 

corporate governance, the Registrar of Companies (‘RoCs’) started issuing public 

notices6 in April, 2017 to strike off the names of companies from the Register of 

Companies, and to dissolve them unless a cause is shown to the contrary within thirty 

days from the date of the notice. Thereafter, on September 5, 2017, the government 

 
* Company Secretary, Nikita Snehil, Manager | Vinod Kothari and Company, 1, Dinu Lane, Kadamtala, 
Howrah -711101, West Bengal, India.. Phn: 9437948281 / 9681124301 
6MINISTRY OF CORPORATE AFFAIRS, available at http://www.mca.gov.in/MinistryV2/roc.html. 
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confirmed that over 2.09 lakh companies had been struck off from the Register of 

Companies for failing to comply with regulatory requirements. 

 

This step was taken by the government to check the financial irregularities which were 

prevailing in the country through the use of shell companies i.e., the companies which 

act as a conduit to convert black money into white and have no active business 

operations or significant assets. It is pertinent to note that, though there is no legal 

definition of the term ‘shell companies’ in India, however, the same has been defined by 

the US Securities Exchange Commission in its Release No. 33-8869– 

“a shell company to mean a registrant, other than an asset-backed issuer, that has: 

(A) No or nominal operations; and  

(B) Either:  

(1)  No or nominal assets;  

(2)  Assets consisting solely of cash and cash equivalents; or 

(3)  Assets consisting of any amount of cash and cash equivalents and 

nominal other assets; or  

This does not include a development stage company pursuing an actual business, a 

business combination related shell company, as defined in Rule 405, or an asset-

backed issuer, as defined in Item 1101(b) of Regulation S-K [AB].” 

Continuing the crackdown on shell companies, MCA in its press release7issued on 

September 6, 2017 stated three important points: 

 

A. Restriction from operating bank accounts: Pursuant to Department of Financial 

Services (DoFS) instructions, to all banks on 5th September 2017, the directors or 

their authorized signatories were restricted from operating the bank accounts of 

such companies so that they could not siphon off money from the accounts of 

these struck off companies. 

 

B. Invocation of Section 447 of the Companies Act, 2013(‘Act’) (Punishment of 

fraud): If a director or authorized signatory of any struck off company tries to 

siphon-off money from its bank account, he/she may attract punishment of 

imprisonment for not less than six months, extendable up to 10 years. If it is 

 
7MINISTRY OF CORPORATE AFFAIRS, available at 
http://pib.nic.in/newsite/PrintRelease.aspx?relid=170579. 
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found that the fraud involves public interest, the punishment shall not be less 

than 3 years (imprisonment) and a fine may also be imposed up to three times the 

amount involved. 

 

C. Vacation of office: The directors of the shell companies which have not filed 

returns for three or more years, will be disqualified from being appointed in any 

other company as director or from being re-appointed as director in any of the 

companies where they had been directors, as a result of which, at least two to 

three lakhs of directors shall get debarred. 

 

F. Step 1: Strike off the names of the companies from the Register of Companies 

F. Basis of determining the names of the companies for striking off 

As per the RoC, companies which are inoperative i.e., companies which have failed to 

file their financial statements and annual returns for a period of more than two years are 

to be struck off from the register of members. 

The above actions are of great importance and the government has made its best effort 

in curbing the siphoning of funds by such shell companies. Therefore, let us now 

understand the law governing the striking off of the companies by RoC: 

 

G. Law governing the striking off of the companies: 

As per Section 248 of the Companies Act, 2013 (‘Act’) which deals with the power of RoC 

to remove the name of a company from the Register of Companies: 

“(1) Where the Registrar has reasonable cause to believe that— 

(a) a company has failed to commence its business within one year of its 

incorporation; 

(b) [omitted] 

(c) a company is not carrying on any business or operation for a period of two 

immediately preceding financial years and has not made any application within 

such period for obtaining the status of a dormant company under section 455, 

 he shall send a notice to the company and all the directors of the company, of his 

intention to remove the name of the company from the Register of Companies and 
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requesting them to send their representations along with copies of the relevant 

documents, if any, within a period of thirty days from the date of the notice.” 

Therefore, though the public notice issued by the RoC refers to Section 248 of the Act, it 

is pertinent to note that the said section empowers the RoC to strike off the names of the 

companies only in two cases i.e., 

 

(a) Where a company fails to commence its business within one year of its 

incorporation; 

(b)  Where a company is not carrying on any business or operation for a period of two 

immediately preceding financial years and the said company has not made any 

application within such period for obtaining the status of a dormant company 

under section 455 of the Act. 

It is pertinent to note that almost all the shell companies do not seem to have triggered 

either of the aforementioned two conditions. Therefore, the question arises –“Is the 

RoC’s action valid?” 

 

We find that there seems to be a confusion between shell companies and inactive 

companies. As per the explanation to Section 455(1)(i) of the Companies Act, 2013- 

“inactive company means a company which has not been carrying on any business or 

operation, or has not made any significant accounting transaction during the last two 

financial years, or has not filed financial statements and annual returns during the last 

two financial years;” 

 

For a further clarity, let’s also analyse another section which empowers RoC to remove 

the name of a company from the Register of Companies. As per the provisions of Section 

455 of the Act, which deals with dormant companies, 

“(4) In case of a company which has not filed financial statements or annual returns for 

two financial years consecutively, the Registrar shall issue a notice to that company and 

enter the name of such company in the register maintained for dormant companies. 

(5) A dormant company shall have such minimum number of directors, file such 

documents and pay such annual fee as may be prescribed to the Registrar to retain its 

dormant status in the register and may become an active company on an application 

made in this behalf accompanied by such documents and fee as may be prescribed. 
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(6) The Registrar shall strike off the name of a dormant company from the register of 

dormant companies, which has failed to comply with the requirements of this section.” 

 

From the above provisions, it is clear that RoC has power to enter and remove the name 

of a company ‘to and from the register of dormant companies’ only. The section provides 

for the following procedure: 

(a)RoC may remove the name of an inactive company from the register of members and 

put the same in the register of dormant companies. 

(b)The dormant company shall then comply with the requirements and retain its 

dormant status or make an application to become an active company. 

(c)Thereafter, if the dormant company fails to comply with the requirements of the 

section, then the RoC can finally remove the name of such company from the register of 

dormant company as well. 

 

However, in the current situation, the above-mentioned procedure has not been followed 

by the RoCs and names of the companies are being directly struck off from the register 

of members. 

The government has confused the concepts of shell companies and inactive companies, 

on the basis of which, the RoCs have struck off the names of the companies where there 

has been no filing of financial statements and annual returns during the last two 

financial years. Therefore, the cause of the action refers to section 455 (which deals with 

dormant companies) whereas, the result belongs to section 248 (which deals with 

striking off of the companies). 

Therefore, a clarification explaining the enabling provisions which have facilitated such 

action of the RoC is required. 

 

H. Can non-filing of financial statements be a ground for treating the company as 

inoperative? 

There are several terms used in the Act, determining the type of companies on the basis 

of non-filing: 

a) Inactive Company: Non-filing of financial statements and annual returns during 

the last two financial years – Explanation (i) of Section 455. 
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b) Dormant Company: Non-filing of financial statements or annual returns for two 

financial years consecutively – Section 455(4) 

 

c) Vanishing Companies: Non-filing of returns with the Registrar of Companies and 

Stock Exchange for a consecutive period of two years – Explanation to Rule 3 of 

the Companies (Miscellaneous) Rules, 2014. 

Section 455(4) of the Act provides that in case of non-filing of financial statements and 

annual return by companies, the RoC shall serve a notice to the company to enter the 

name of the company in the register of dormant companies. Primafacie, unless there are 

more compelling reasons, it seems that the first action required on account of non-filing 

of financial statements is dormancy, and not striking off. It is pertinent to note that 

Section 248 nowhere talks about non-filing of financial statements. 

 

I. Procedure for striking off of the companies 

The following steps have to be followed by the RoC for striking off the name of the 

companies as per the Act and the Companies (Removal of Names of Companies from 

the Register of Companies) Rules, 2016: 

➢ Sending notice of proposed action by the RoC – Rule 3(2) 

• To the company 

• To all directors as per addresses on record 

o In form STK-1 

o Notice to be sent by registered post or speed post 

o Notice shall state the reasons for which the name of the company is 

to be struck off 

• Opportunity to make representation within 30 days from the date of 

notice. 

• This is not a pre-striking off notice; this seems to be a notice to presume 

that the company is inoperative. 

➢ Pre-strike-off notice u/s 248(1), Rule 7, form STK-5 

• To be given to the company and its directors 

• Notice shall also be put in the Official Gazette – Section 248(4):  

• Publication of the notice in newspapers – English and vernacular –state-

wise 
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• To be put on the website of the Ministry of Corporate Affairs (MCA) 

• Simultaneously, the RoC shall intimate the concerned regulatory and tax 

authorities – Rule 7(2) 

➢ There seems to be a 30-day period for the second notice as well –Rule 7(2) 

• For receiving objections, if any, from regulatory authorities 

➢ Notice of strike-off:  

• Upon expiry of 30 days, RoC shall once again put a notice in Official 

Gazette – Section 248(5), Rule 9. 

o In form STK-7 

• To be published in the Official Gazette and on the website of the MCA 

• As per the language of STK-7, this seems to be a notice for each dissolved 

company  

Thereafter, the company stands dissolved. However, it is important to note that the 

notices of strike off were neither available in the Official Gazette nor were they published 

in any newspapers. 

 

J. Importance of following procedural requirements 

Courts have held in several cases that the procedural requirements of Section 560 of 

Companies Act, 1956/Section 248 of the Act are important. The act of striking off, if 

carried out by the RoC without being satisfied that sufficient provision has been made 

for realization of amount due to the company or for the discharge of obligations or 

liabilities by the company, has been reversed by the Court. 

The Calcutta High Court in the case of Basanti Cotton Mills (1998) vs. The Registrar of 

Companies8, held that in case of procedural irregularity under Section 560 of the 

Companies Act, 1956, the decision to remove the name of the company from the register 

should be set aside. 

Further, the Principal Bench of the National Company Law Tribunal (NCLT), on March 

14, 2017, in the case of Poly Auto System Pvt. Ltd. vs. RoC Delhi9, held that the RoC has 

to comply with the comprehensive procedural obligations before passing the final order 

of striking off the name of the company from the register of members. The casual 

approach of the RoC which would lead to abrupt dissolution of the company will not be 

 
8Basanti Cotton Mills v. The Registrar of Companies, (1998) CP. No 432 of 2010. 
9Poly Auto System Pvt. Ltd. V. Registrar of Companies, Delhi, 

http://nclt.gov.in/interim_orders/principal/14.03.2017/Poly%20Auto%20Systems%20Pvt.%20Ltd..pdf. 
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a legal act. The Tribunal further ordered for restoration of the name of the company in 

the register of members. 

 

K. Companies which cannot be struck off 

Rule 3 of the Companies (Miscellaneous) Rules, 2014 provides that the following 

companies cannot be struck off, either under compulsory or voluntary strike-off- 

(a) listed companies;  

(b) companies that have been delisted due to non-compliance of listing 

regulations or listing agreement or any other statutory laws;  

(c) vanishing companies;  

(d) where inspection or investigation is ordered, being carried out, or prosecutions 

arising out of inspection or investigation pending; 

(e) inspection/investigation under 1956 Act; 

(f) companies against which any prosecution for an offence is pending in any 

court;  

(g) Companies whose application for compounding is pending before the 

competent authority; 

(h) Companies, which have accepted public deposits; 

(i) Companies having charges which are pending for satisfaction; 

(j) Companies registered under section 25 of the Companies Act, 1956 or section 8 

of the Act. 

 

L. Legal position of the company after strike-off 

Companies are born and die as separate legal entities. In case of dissolution of a 

company pursuant to the company's name being removed from the register of 

companies by the RoC in terms of Section 248 of the Act, the corporate status of an entity 

ceases to subsist, its functionality stops, and for all practical purposes corporate activities 

come to an end.  
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M.  

N. Liability of directors 

The question that arises is whether the liability of directors and other officers of the 

companies struck off from the records will continue and whether it can be enforced. The 

answer is: yes. 

 

The relevant clause of Section 248 of the Act provides for the following: 

 

"(7) The liability, if any, of every director, manager or other officer who was exercising 

any power of management, and of every member of the company dissolved under sub-

section (5), shall continue and may be enforced as if the company had not been 

dissolved." 

Accordingly, it can be understood that notwithstanding the company's dissolution, the 

liabilities of its directors and officers along with its members continue, remain unaltered 

and enforceable. However, the dissolution does not make any enhancement to the 

enforcement of liabilities against the abovementioned persons in their personal capacity. 

 

One view can be that the dissolution under Section 248 is not a state of complete 

extinction. Instead, it is a state of suspension for a period of twenty years (because as per 

section 252(3), any member or creditor or workman, who is aggrieved by the company 

having its name struck off from the register of companies, the Tribunal on an application 

made by the company, member, creditor or workman before the expiry of twenty years 

from the publication in the Official Gazette of the notice such strike off, from the date of 

dissolution as, upon the revival of the company, all its rights and liabilities are resituated 

with retrospective effect from the date of strike-off. 

 

O. Assets of the company 

Another concern for a company whose name has been struck-off by the ROC is that 

there may be properties and rights vested in or held in trust for the company, cash 

balances and other current or non-current assets of the company while it was functional. 

The fate of such assets needs to be addressed.  
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Section 352(2) and 352(7) of the Act deals with the unclaimed or undistributed estate of a 

company, but these sections become applicable where there is a liquidator involved in 

winding up of a company. In case a company is dissolved pursuant to Section 248, there 

is no liquidator appointed. Hence, the operative part of Section 352 is not applicable in 

the dissolution of a company under Section 248.  

The Companies Act of England has a provision that states that the property of a 

dissolved company shall be bona vacantia. The escheat over which no one has a claim is 

known as bona vacantia. The term can be described as 'abandoned property' as well. In 

bona vacantia10 there is no owner of the property and the State merely takes possession of 

the property. In India, there is no such corresponding provision in the Act. However, as 

per the laws of India, the property of an estate dying without leaving lawful heirs passes 

to the government by escheat or as bona vacantia. Thus, it can be inferred that the 

property of a dissolved company shall also pass to the government by escheat or as bona 

vacantia, including any subsisting interest of the company, on the date of dissolution. 

Though it can be established that the doctrine of bona vacantia will be applicable for a 

company dissolved under Section 248, however, whether the same shall come into 

operation immediately or after a lapse of the prescribed time period of twenty years is 

debatable. 

 

P. Effect of company notified as dissolved 

As per Section 250 of the Act, where a company stands dissolved under Section 248, it 

shall, on and from the date mentioned in the notice issued by RoC in the Official 

Gazette, cease to operate as a company and the Certificate of Incorporation issued to it 

shall be deemed to have been cancelled from such date, except for the purpose of 

realising the amount due to the company and for the payment or discharge of the 

liabilities or obligations of the company. 

 

Q. Remedial Action for struck off companies 

1) Filing an Appeal:  

Any person aggrieved by the order of the RoC to strike-off the name of a company, 

can file an appeal within a period of 3 years from the date of order of the RoC. 

 
10Peirce Leslie & Co. Ltd. v. Violet Ouchterlony Wapshare, AIR 1969 SC 843. 
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2) Application to Tribunal:  

If a company or any member or creditor or workman has been aggrieved by the 

company’s name being struck off, an application can be made to the NCLT to restore 

the company’s name, within a period of 20 years from the date of publication of striking 

off notice in the Official Gazette. 

G.  

R. Effect on Restoration of Name 

After restoration, all the statutory returns of the company shall be filed along with the 

applicable additional fee. 

As per Section 252(3) of the Act, the NCLT may, by an order, give such other directions 

and make such provisions as deemed just for placing the company and all other persons 

in the same position as nearly as may be if the name of the company had not been struck 

off by the RoC. 

I. STEP 2: Disqualification of directors 

Post the striking off of the companies, the next big step is to disqualify the directors of 

such companies, which have not filed the financials or annual returns of the company 

with the RoC for a period of three consecutive years. As a result of this, around 3.09 lakh 

directors were disqualified from directorship. Furthermore, the MCA also disabled the 

Digital Signature Certificate(s) (DSCs) of these directors. 

 

S. Law triggering the disqualification 

As per Section 164(2)(a) read with Section 167(1)(a) of the Act, a director, who is or has 

been a director of a company which has not filed its financial statements or annual 

returns for a continuous period of three financial years, will not be able to be re-

appointed as a director in that company or appointed in other company for a period of 

five years from the date on which the said company fails to do so. Further, he shall have 

to vacate his office of directorship in that company (i.e., the defaulting company). 

 

T. Link between Section 164 and 167 

There seems to be a disconnect in the provisions of Sections 164(2) and 167(1). The latter 

section is to be read only with Section 164(1) and not sub-section (2). The Act has linked 
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Section 164 to Section 167 leading to an impression that disqualification under 

Section 164 leads to automatic vacation. In such a case, one has to harmoniously 

interpret the provisions of Section 164(2) and Section 167 of Act, 2013.   

 

Where Section 164(1) deals with personal factors with respect to the directors, 

Section 164(2) appears to be on a different footing, as it deals 

with disqualification arising due to corporate default. If the board is required to 

immediately vacate the office, question of being disqualified at the time of re-

appointment does not arise at all.  

 

The intent of law cannot be to incorporate a provision which will render another 

provision completely useless. If one were to conclude that Sections 164(2) and 167 were 

to be read together, then Section 164(2) will be rendered completely useless. 

 

To conclude, a plain reading of Sections 164 and 167(1)(a) may give an impression that 

both are linked. However, given the intent behind Section 164(2), it can be considered 

that Section 167 pertains to vacation in case of disqualifications under Section 164(1) 

only. 

 

U. Event triggering the disqualification 

After the commencement of Companies Act, 2013, the companies had a period of three 

continuous years to comply with the requirement of the Section 164(2), after its 

provisions came into effect i.e., April 1, 2014: 

 

Financial Year Filing requirement post April 1, 2014 

2013-14 October 2014 

2014-15 October 2015 

2015-16 October 2016 

 

Therefore, a time span of three years, post the applicability of the Section was well 

provided to the companies and hence, the question of retrospective application of the 

section does not arise at all in cases where the disqualification is from November 2016. 
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However, some RoCs have applied the law retrospectively i.e., they have considered the 

non-filing of financial statements prior to November 2016 and have disqualified several 

directors from their directorship, making them ineligible to hold their current office and 

to be appointed in any other companies for a period of five years. Therefore, such 

deprived directors are forcefully disqualified, irrespective of the fact there was no such 

provision governing the directors of the private companies, as per the Companies Act, 

1956. 

H.  

Further, the Digital Signature Certificates (‘DSC’) [the same is used to sign e-forms 

which are to be filed with RoCs], of such disqualified directors have been invalidated 

and hence, the companies are neither able to file the financial statements of the company 

to make good on their default nor it can they show the appointment of any new director. 

 

V. Power of MCA / RoC to remove the disqualification of directors 

Section 164 of the Act neither empowers any authority to issue an order for 

disqualification of directors nor does it authorise them to remove the disqualification of 

directors. The Act nowhere deals with the removal of disqualification of directors, except 

Rule 14(5) of the Companies (Appointment and Qualification of Directors) Rules, 2014, 

which provides the following: 

 

“Any application for removal of disqualification of directors shall be made in 

Form DIR-10.” 

Further, there is no clarity with respect to whom such application lays. However, looking 

at the format of Form DIR-10, it can be interpreted that the same has to be filled after 

serving the bar of five years – as the format does not requires the details of ‘ground of 

removal of disqualification’, rather, it seeks the details of ‘ground of disqualification’. 

Moreover, where the law itself has not provided any authority or power to remove the 

disqualification, the question of making any application for removal of such 

disqualification prior to the period of five years of disqualification, does not arise.  

 



24 
 

W. Remedies for removal of disqualification if the director contends that his name 

has wrongly been removed 

At present, since there seems to be no remedy available under the Act, a Writ Petition 

can be made to the High Court, by the aggrieved director under Article 226 of the 

Constitution of India. Recently, directors who claim to have been suffering from unjust 

disqualification from directorship have applied to their respective High Courts stating 

that it was unfair to pass an order of disqualification without providing them any 

opportunity of being heard. Subsequent to such petition, owing to the procedural 

lacunae, High Courts have granted stay on the RoC’s order of disqualification, till the 

next hearing date.  

Brief details of the cases are as follows: 

 

• On September 21, 2017 - The Madras High Court passed an interim order11, 

staying the RoC Chennai’s order of disqualification of Bhagavan Dhananjaya Das 

as the Director of Birdies and Eagles Sports Technology, a private company. 

 

• On September 22, 2017 – The Kerala High Court passed an interim order staying 

the RoC’s order of disqualification of directors of the State Government-run 

company, Norka-Roots. 

 

• On October 10, 2017 – The Delhi High Court passed a similar interim order12, 

staying the RoC Delhi’s order of disqualification of Sushen Mohan Gupta and two 

other directors of  

the private company. 

• Numerous Directors have been granted stay from such disqualification’s order. 

The list13 published by MCA discloses the names of several directors, who have 

been granted Interim Stay by High Courts, from the disqualification order. 

 

The decisions of the High Court(s) are awaited. 

 
11Available at 
http://courtnic.nic.in/HCS/Do_Display.asp?DO_Pdf_Name=wp_25455_2017_xxx_0_0_21092017_110.pdf

&Court_Id=3. 
12BAR AND BENCH, Delhi HC issues notice to Centre on disqualification of private directors, available at 
https://barandbench.com/delhi-hc-pvt-ltd-company-directors/. 
13REGISTRAR OF COMPANIES, CHENNAI, available at 
http://www.mca.gov.in/Ministry/pdf/ListDirectorsGrantedInterimStay_10112017.pdf. 
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Therefore, the bonafide directors, who have been disqualified without being provided 

any opportunity of being heard – were left with the only option of appealing the case to 

the High Court.  

 

X. Introduction of Condonation of delay Scheme 2018 (‘CODS’) 

In-order to provide relief/ opportunity to the disqualified directors of companies, the 

government has provided a three-month time span to them to file the financials, by 

introducing the Condonation of Delay Scheme, 201814.  

 

Brief details of the scheme are as follows: 

The scheme, however, does not provide amnesty to the directors on the boards of 

companies that have been deregistered. 

I. This scheme is applicable to all defaulting companies (other than the companies 

which have been stuck off/whose names have been removed from the register of 

companies under section 248(5) of the Act). 

J. A defaulting company is permitted to file its overdue documents which were due 

for filing till 30.06.2017 in accordance with the provisions of this Scheme. 

K. The scheme shall come into force with effect from 01.01.2018 and shall remain in 

force up to 31.03.2018 

L. The procedure to be followed for the purposes of the scheme is mentioned in the 

scheme itself. 

 

 

M. Step 3: Action pursuant to the Press Information issued by the Ministry 

As per the first Press Information15, the MCA has ensured that the Professionals, 

Chartered Accountants/ Company Secretaries/ Cost Accountants associated with shell 

Companies and involved in illegal activities have been identified in certain cases and the 

action taken by professional institutes such as ICAI, ICSI and ICAI is being monitored. 

 
14MINISTRY OF CORPORATE AFFAIRS, General Circular No.16/2017, available at 
http://www.mca.gov.in/Ministry/pdf/Generalcircular16_29122017.pdf. 
15MINISTRY OF CORPORATE AFFAIRS, available at 
http://pib.nic.in/newsite/PrintRelease.aspx?relid=170579. 
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Pursuant to this, the RoCs have started issuing notices for providing clarification to 

many professionals related with certification of compliances. 

 

Further, as per the MCA’s second Press Information16 dated October 26, 2017, the 

Minister of State for Law, Justice and Corporate Affairs, Mr. P. P. Chaudhary reviewed 

the follow-up action by the States on properties belonging to the companies which have 

been struck-off from the Register of Companies. 

 

Moreover, the Ministry came up with another Press Information17 dated November 5, 

2017, the highlights of which are as follows: 

 

• The information with respect to such companies which seemed to have been 

involved in illicit transactions post demonetization, have been shared with 

enforcement authorities, including CBDT, FIU, DFS and RBI etc., for further 

necessary action. 

 

• The PMO has constituted a Special Task Force (STF) under the Joint 

Chairmanship of Revenue Secretary and Secretary, Corporate Affairs, to oversee 

the drive against such defaulting companies with the help of various enforcement 

agencies. The STF has so far met five times and action has been initiated against 

several defaulting companies, which is expected to help in the drive against black 

money. 

 

• In the light of the evidence with respect to abuse of the corporate structure 

through multi-layering, not more than two (2) layers are now permitted beyond 

the wholly owned subsidiary. This is in addition to the existing restriction which 

prohibits a company to make investment through more than two layers of 

investment companies. 

 

 
16MINISTRY OF CORPORATE AFFAIRS, available at 
http://www.pib.gov.in/newsite/erelease.aspx?relid=171970. 
17MINISTRY OF CORPORATE AFFAIRS, available at 
http://pib.nic.in/newsite/PrintRelease.aspx?relid=173244. 
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• Action is also being initiated against Professionals guilty of fraud. A High Level 

Committee (HLC) has been constituted for suggesting revamp of the disciplinary 

systems of Chartered Accountants, Company Secretaries and Cost Accountants.  

 

• National Financial Reporting Authority (NFRA), an independent body, is being 

set up to test, check Financial Statements, prescribe Accounting Standards and 

take disciplinary action against errant professionals. 

 

Therefore, the above three steps taken by the Ministry and its continuous endeavours in 

controlling illicit financial transactions, growth and facilitation of transparency and the 

growth of corporate governance, will help our nation to develop as a whole and will also 

improve our performance in global arena. 
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EXPLORING THE INTERFACE BETWEEN CORPORATE GOVERNANCE AND M&A: A QUEST 

FOR VALUE CREATION
* 

 

   

ABSTRACT 

Over the last two decades, corporate governance (CG) has become a significant matter of 

discussion both in globally and India. Similarly, mergers and acquisitions (M&A) are a 

subject of continuing scholarly interest. If one picks up the newspaper on any given day, 

he will invariably read of a number of restructuring transactions. Thus, this paper 

attempts to explore the role that M&A plays in CG, and more importantly, whether this 

role complements or conflicts with the role of governance mechanisms. 

This paper focuses on analysing whether corporate restructuring actually achieves its 

end goal of value creation. Conversely, are there situations in which M&A activity could 

mask or even encourage poor governance practices? Part I of the article presents the 

relationship between the two fields, and examines its inextricable inter-dependency. 

Considering this, we examine whether M&As must be encouraged or discouraged. Part 

II introduces the legal framework of M&A and CG in India, with the relevant recent 

developments highlighting the adequacy in the law to contrast it with inadequacy of 

implementation. In Part III, the paper delves into how M&A acts as a double-edged 

sword with emphasis laid upon dichotomy created by takeover defences. In light of this, 

it examines India’s reluctance in implementing these mechanisms, and highlights the 

need to pre-emptively address the issue in order to avoid the likelihood of hostile 

takeovers. The paper also considers other concerns that derail M&A from its value 

creation agenda. Finally, the article seeks to propose certain mechanisms through which 

the existing regulatory framework can be moulded to succeed in the quest for value-

creation. In essence, the article endeavours to align CG and M&A with its value creation 

objective. 

 

 

 
* 1. Aarthi Sashi (4th year, B.A LLB, Christ Law); #301 West Block, RJ Gardens, 17th E Cross, Eshwara 
Layout, Indiranagar 2nd Stage, Bangalore- 560038 
2. Akrathi Shetty (4th year, B.A LLB, Christ Law); #30, 1st Main, Cambridge Layout, Ulsoor, Bangalore- 
560008 



29 
 

I.  CORPORATE GOVERNANCE AND M&A: A SYMBIOTIC, INEXTRICABLE 

RELATIONSHIP 

Value creation is the focus of both corporate restructuring and corporate governance. It 

pertains to the idea of economic value created by generation of profits, with the chief 

end-goal of creating efficiency. The definition of corporate governance emphasizes both 

value creation and value transference.18 SEBI’s Kumar Mangalam Birla Committee 

described the objective of corporate governance as the enhancement of shareholder 

value, keeping in view the interests of other stakeholders.19 Before addressing the nexus 

between corporate governance and mergers & acquisitions, it is necessary to establish 

what the two practices entail independently.  

Corporate governance has become one of the most commonly used phrases in the 

modern global business vocabulary. In India, it has been the most talked about subject 

after the collapse of Satyam in January 2009.20 Till about two decades ago, corporate 

governance was a relatively unknown subject. It came into prominence in the late 80’s 

and early 90’s when the corporate sector in a number of countries was surrounded with 

problems of questionable corporate policies or unethical practices.21The US Business 

Round Table on Corporate Governance, 1997 states that: ‘Corporate governance is not an 

abstract goal, but exists to serve corporate purposes by providing a structure within 

which stockholders, directors and management can pursue most effectively the 

objectives of the corporation.’22 

The Confederation of Indian Industry (CII) produced a Desirable Code on Corporate 

Governance aimed at reforming it.23 The Securities Exchange Board of India (SEBI) on 

May 7, 1999 appointed the Kumar Mangalam Birla Committee to promote and raise the 

concept of corporate governance in India. The recommendation of this committee was 

put into implementation by way of inserting Clause 49 to the Listing Agreement.24 The 

other prominent committees whose recommendations paved way for the existing 

 
18Anant K. Sundaram, Mergers and Acquisitions and Corporate Governance, 3 ADVANCES IN MERGERS & 

ACQUISITIONS  197–23 (2004). 
19DR. SWAMI PARTHASARATHY, CORPORATE GOVERNANCE : PRINCIPLES, MECHANISMS AND PRACTICES 315 

(Dreamtech Press 1st ed. 2007). 
20DR J.P SHARMA, CORPORATE GOVERNANCE, BUSINESS ETHICS AND CSR 113-14 (Ane Books Pvt. Ltd. 2nd 
ed.  2016). 
21Id. at 113. 
22THE BUSINESS ROUNDTABLE, STATEMENT ON CORPORATE GOVERNANCE 2-3 (1997). 
23Confederation of Indian Industries, Desirable Corporate Governance: A Code, EUROPEAN CORPORATE 

GOVERNANCE INSTITUTE 

http://www.ecgi.org/codes/documents/desirable_corporate_governance240902.pdf  (last visited Aug. 24, 
2017).  
24Supra note 3 at 279. 
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corporate governance framework are the Naresh Chandra Committee, and N. R. 

Narayana Murthy Committee constituted by SEBI and Dr. J. J. Irani Committee 

constituted by Ministry of Corporate Affairs. 

Corporate governance isn’t an outcome, but a process. Its practices define the role of the 

boards and officers of the corporation, and account for a considerable portion of the job 

description of a CEO. In a modern corporation, at least in principle, no major strategy 

can be formulated for implementation without being vetted and approved by the Board. 

Corporate governance is beyond the realm of law, as it stems largely from the culture and 

mind-set of the management and cannot be regulated by legislation alone.25 It is an 

inter-play between the government, regulators, companies, shareholders, employees, 

creditors, capital markets, financial institutions, and company law. 26 

Companies engage in corporate restructuring to achieve greater efficiency and to reduce 

competition or excess supply in a market.27 Diversification is another common rationale. 

Sometimes an acquiring firm believes that it can improve the performance of the target 

or acquire innovations and unique resources leading to competitive advantage. Others 

believe that such practices represent ways of developing sound long-term relationships 

with stakeholder groups that are integrally based in normative or ethical considerations. 

M&A may also take place to acquire innovation, technology or, as we propose, better 

stakeholder-related practices e.g. more progressive employee practices, better 

community relations, fewer problems in the supply chain, and so on.28 

Periods of intense M&A activity have usually been followed by periods where little M&A 

activity has taken place. The peaks and troughs have been driven by greed as well as by 

market, economic and fiscal shifts. Over the last two decades, corporate governance has 

become an important issue both in academic literature and public policy debates.29 Many 

issues such as mergers and takeovers, financial structure of the firm, organisational 

structures, the relationship between performance and ownership have been analysed 

within the framework of corporate governance. This is essentially because only 

successful mergers could help enterprises enhance its business performance. It’s the 

result of a game played by multiple sides to determine whether the effects of the merger 

 
25D. GEETA RANI & R. K. MISHRA,CORPORATE GOVERNANCE – THEORY & PRACTISE (Excel Books 1st ed. 
2013). 
26BK GOEL, PRARTHANAGOEL&SHAILYGOEL, CORPORATE GOVERNANCE: INITIATIVES AND REFORMS 
(Regal Publications 1st ed. 2014). 
27 Sandra A. Waddock& Samuel B. Graves, The Impact Of Mergers & Acquisitions On Corporate 
Stakeholder Practices, 22 J. OF CORP. CITIZENSHIP 91, 91-109 (2006). 
28Id. 
29K. GUGLER, THE ECONOMICS OF CORPORATE GOVERNANCE AND MERGERS (Edward Elgar Publishing 
1st ed. 2008).  
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are taken advantage of or not. Thus, clarifying the influences of merger on business 

performances of listed companies in India, studying the trend of changes of merger 

performances, and offering practical counter-measures and suggestions would be 

meaningful both from theoretical and practical perspectives to enhance merger 

performances, exploit cooperative merger effects, regulate stock capital market and 

maintain stability of the financial market.30 

The tone set by the top management of a company is the most important factor 

contributing to the integrity of the process of imbibing good corporate governance 

values and ethics. 

It translates and permeates into every relationship, such as the investors, employees, 

customers, suppliers, regulators, or other constituents. As mergers and takeovers are 

often the result of poor top management that results in low efficiency and makes the 

company susceptible to being acquired, having a new senior management that is 

committed to high ethical standards ensures that the Board’s process or corporate 

compliance programme can serve its true purpose.31 

Good governance in a company can be internal or external. Internal includes the role of 

Board, CEOs, better compensation etc. External mechanism includes, inter alia, the 

market for corporate control. The purpose of this is to weed out the underperforming 

management and to ensure that a higher value is extracted out of the available resources. 

To achieve the end goal of value creation in terms of shareholder and stakeholder 

interests, the two must work hand in hand. For M&A transactions to be most effective, 

the corporate governance framework has to develop accordingly. 

Shareholder value is profoundly influenced by all types of M&A activity, and the best 

way to assess what type of transaction is right for a company is by evaluating each 

alternative in terms of how it either creates or destroys value today or positions a 

company to build value tomorrow. Only well-conceived and well-executed transactions 

will reward shareholders with an increase in stock price.32 Takeovers, mergers and 

acquisitions are one of the most debated issues in CG. If internal governance 

mechanisms are ineffective, a hostile takeover can be the last resort to discipline 

managers.33 The successive parts of this paper delve into these aspects more 

comprehensively. 

 
30 Yong Liu &Yongqing Wang, Performance of Mergers & Acquisitions under Corporate Governance 
Perspective, 1 OPEN J. OF SOC. SCI. 17-25 (2013). 
31 Supra note 9. 
32 Supra note 10.  
33Supra note 13. 
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II.  LEGAL FRAMEWORK OF M&A AND CG IN INDIA 

The legal framework of corporate governance in India is based on various principles 

such as primacy of interest of the company and its shareholders, duty of skill, fiduciary 

duties, fairness and transparency. Accountability, transparency and equality of treatment 

for all stakeholders are recognised as the key principles of corporate governance. The 

shareholders, the Board of Directors and the management are identified as the three 

constituencies for corporate governance.34 

The legal and regulatory framework of CG in India is governed by a host of legislations 

including Companies Act, 2013, SEBI Act, 1992 and rules and regulations framed 

thereunder, Securities Contract (Regulation) Act, 1956 etc. Consequently, there are 

multiple authorities in charge for enforcing CG including the Registrar of Companies, 

Serious Fraud Investigations Office, SEBI and stock exchanges for listed companies etc.  

Since the activity of corporate restructuring extends its sweep to many domains, there 

are multiple laws in India governing the same. Companies Act, 2013 in Chapter XV 

under Sections 230-234 governs schemes of arrangements or compromise for the purpose 

of corporate restructuring. Among other legislations, Competition Act, 2002, Income tax 

Act, 1961, Foreign Exchange Management Act, 1999 also regulate different aspects of 

corporate restructuring activity. 

The key focuses of CG principles with regard to M&A transactions include transparency 

and fairness. The first attempt at regulating takeovers was made by incorporating Clause 

40 into the Listing Agreement, which made 25% of acquisition of voting rights in a 

company a requirement for making a public offer.35 The SEBI (Substantial Acquisition of 

Shares and Takeover) Regulations, 2011 or the ‘Takeover Code’ (SAST, 2011) as its 

commonly known, has been enacted with a view to encourage fairness in transactions 

involving substantial acquisition of shares and takeovers, induce transparency and 

protect the interests of investors in securities market. The courts have made substantial 

efforts to carve out the objectives of the Code by way of judgements. The Supreme Court 

in Sultania (GL) v. SEBI,36 for instance, held that the entire scheme of the Code is 

designed to protect the interests of the investors, particularly the smaller ones who run 

 
34AKIRA TAWMURA,CORPORATE GOVERNANCE: JURISDICTIONAL COMPARISONS 141 (Anderson Mori et. al. 
eds., European Lawyer Reference 1st ed. 2013). 
35Nikhilesh Barik,Takeover Defenses & Corporate Governancehttp://dx.doi.org/10.2139/ssrn.2039844 
(last visited Aug. 24, 2017). 
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the risk of getting an unfair deal in such transactions. The same was reiterated by the 

Bombay High Court in K.K. Modi v. SAT37 in the following words: “The Regulations 

have been framed with a view to protect the interests of investors in securities, and to 

promote development of and to regulate the securities market and for matters connected 

therewith or incidental thereto. The regulations deal inter alia with substantial 

acquisition of shares in companies by an acquirer. They do not, in any manner, inhibit 

the right of the owner of shares to sell his shares to a willing purchaser. In fact, the law 

leans in favour of free transferability of shares.” 

The object and purpose of the Takeover Code, 2011 is also elucidated by the judgement 

of the Securities Appellate Tribunal, Mumbai in Kishore Chhabria v. Chairman, SEBI.38 

The Tribunal held the purpose of the Code to be remedial and regulatory in nature in 

three ways: (i) to ensure that the incumbent management of the target company is aware 

of the substantial acquisition, (ii) to ensure that in the process of substantial acquisition 

the security market is not distorted and (iii) to ensure that the small investors are offered 

a choice either to remain or to exit profitably. It gives them an opportunity to withdraw 

their investments when there is a change in the management through a time-bound, size 

stipulated process by mandatory and voluntary exit offers. The Code sanctions the same 

by providing penalties for non-compliance. It also ensures that the securities market 

operates in a fair, equitable and transparent manner especially in Chapter V which 

details disclosure requirements. This clearly indicates the fact that corporate 

restructuring through takeovers is being sought out in a manner that creates maximum 

value to the shareholders and leaves minimum collateral effects.  

Despite there being extensive laws in place dealing with the two practices, their 

implementation falls short of the requisite standards. The following sections of the paper 

highlight the same.  

 

III. M&A AS A DOUBLE EDGED SWORD: DICHOTOMY OF TAKEOVER DEFENCES  

M&A transactions are often said to be a double- edged sword.39 While it seeks to 

effectively weed out managerial inefficiencies, it also encourages the same. This will be 

substantiated through the dichotomy created by takeover defences. This dichotomy 

disorients corporate restructuring from its purpose of value creation. As seen above, one 

 
37 (2001) S.C.C. OnLineBom. 969. 
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of the external mechanisms for corporate governance is the market for corporate control. 

On the other end of the spectrum are anti-takeover measures. They are adopted to 

protect companies and shareholders from unsolicited takeover offers that are deemed by 

the directors to not be in the best interest of the company. This can be done through 

optimising shareholder value, active responses to real takeover threats, etc. The most 

optimal defence being sound underlying performance, strong capital structure and 

subsequent increase in stock price. This leaves little reason for change in control.40 The 

number of contested acquisitions has led to many innovative defence strategies that now 

render the well protected company almost impossible to penetrate.41 These devices are 

sometimes referred to as “shark repellents.” These pre-emptive structural defences 

include poison pills (issuing new shares to non- threatening shareholders to dilute 

control of threatening shareholders), white knight strategies(pre-emptive seeking out a 

friendly buyer), crown jewels (selling off attractive assets), poison outs (clauses in 

contracts being triggered by change in control), greenmail (targeted share repurchases), 

defensive recapitalisation (increasing debt capital over equity capital by repurchase of 

shares to make themselves unattractive targets) etc.42 

The existence of takeover defences creates a dichotomy vis-à-vis corporate governance, 

as the presence of such defences raises concerns by way of hindering the creation of 

synergies. The dichotomy of takeover defences exists in the fact that it is ideally meant 

to weed out unsolicited takeover attempts but these unsolicited takeover attempts could 

very well be the mechanism to create value. However, the absence of the same also 

exposes several corporations to the threat of hostile takeovers. Both cause M&A to 

deviate from its value creation objective. While considering the adoption of takeover 

defences, one corporate governance aspect could be seen to be sacrificed at the cost of 

another. Therefore, it raises corporate governance concerns either way.  

 

A. Other Concerns   

Another anti-takeover element, specifically in Indian companies, stems from them being 

promoter driven. The ownership structure of Indian companies significantly affects the 

nature of Indian M&A transactions. Concentrated ownership is a key feature of most 

Indian firms, even those that are publicly traded.43 An empirical study has found that 

 
40 Supra note 10 at 556. 
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42Id. 
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controllers on the inside continue to hold major stakes in most significant Indian firms 

and the emerging stars of Indian economy have, if anything, even greater levels of 

insider control.44 Even if value creation can only be sought out through a corporate 

restructure, the concentrated ownership of majority shareholders or promoters can 

disapprove the scheme formulated for that purpose due to the fear of losing control.   

Another reason that can cause M&A activities to deviate from its value creation purpose 

is the variation of takeover motives. As opposed to anti-takeover measures, CEO hubris 

has been considered to be the most compelling reason for growth of M&A activity.45CEO 

hubris is exaggerated pride or overconfidence that is intrinsic to the individual, and can 

derive from strong recent firm performance, media hype, or the measure of a CEO’s 

compensation relative to other directors or managers. Overconfident CEOs often fall into the 

trap of predicting greater synergies between the target and acquiring firms than are 

achievable. They are likely to undertake more acquisitions and prove more likely to engage 

in value-destroying projects that dispassionate analysis would reject. CEO hubris increases 

the probability that the CEO’s confidence in profit from synergies is unwarranted, thereby 

increasing the likelihood that the CEO overvalues the information regarding the target firm 

and overestimates his or her ability to capitalize on that information.46Based on the study 

conducted by Roll on the sum total of M&A, the most compelling reason for the increase 

in restructuring activity was found to be CEO hubris. As per the hypothesis, takeovers 

occur because the bidding hubris infected managers overestimate their ability to manage 

a target firm and hence overpay for the same. Hubris is said to generally affect 

overconfident managers who overestimate their ability to extract benefits out of the 

acquisition and hence agree to pay larger premiums.47 

Stock market driven motives also contribute to it where managers capitalise on the 

overvaluation of the company in the stock market to pursue acquisitions. Popularly 

known as overvaluation hypothesis, if a firm’s stocks are overvalued, managers are 

incentivised to use their overpriced stocks as cheap currency in order to buy a target firm 

so long as the latter’s stocks are comparatively less overvalued. This benefits the 

shareholders but does not necessarily create synergies.48 

 
44GEIS GEORGE S, ‘SHAREHOLDER POWER IN INDIA’ IN RESEARCH HANDBOOK ON SHAREHOLDER POWER: 
CHELTENHAM, UK AND NORTHHAMPTON, MA USA 592-610 (Jennifer G Hill et. al. eds., Edward Elgar 
Publishing 1st ed. 2015). 
45Richard Roll, The Hubris Hypothesis 0f Corporate Takeovers, 59 J. OF BUS. 197–216 (1986). 
46 Jennifer E. Wuebker, What’s Driving Acquisitions? An In-Depth Analysis of CEO Drivers Determining 
Modern Firm Acquisition Strategy, 50 U. Rich. L. Rev. Online 9 (2015) 
47 Richard Roll, The Hubris Hypothesis 0f Corporate Takeovers, 59 J. OF BUS.197–216 (1986). 
48A. Shleifer & R. Vishny, Stock market driven acquisitions,JOURNAL OF FINANCIAL ECONOMICS 295- 311 

(2003).  
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Driving out competition, ease of luring top management through compensations by 

acquirer company etc. are also reasons to cause such acquisitions.  

As far as driving out competition is considered, there is an effective anti-trust legal 

framework in India to regulate the same i.e., Competition Act, 2002 and the regulations 

made thereunder. To effectively mitigate internal management issues such as CEO 

hubris, top management compensations etc., better internal incentive mechanisms must 

be put in place to align their interests with that of the company pre-emptively. These 

incentive mechanisms include developing a reward system within the company to 

prevent the management from being swayed by acquirer offers, greater job security etc.  

This evidences the fact that prior to a M&A transaction, both sides of the coin have to be 

considered.  While it strives to correct managerial inefficiencies, it can also abet the 

process. Considering the inextricable link between corporate restructuring and corporate 

governance, an optimal and efficiency-oriented M&A transaction is a must to facilitate 

value creation. Bearing in mind the above-mentioned practises, the primary facet of the 

intersection between corporate governance and restructuring is being sacrificed upon. 

These “bad” M&A transactions have adverse impacts on good governance of a firm as 

value is not being created (or at least not in the long-run). However, the authors will now 

establish that the very solution to this circular problem of non-optimal restructuring 

activity is corporate governance itself. 

 

IV.  REVAMPING CORPORATE GOVERNANCE IN LIGHT OF CORPORATE RESTRUCTURE 

“No rule, no regulation, indeed no law, which deals with dynamically evolving economic 

situations and circumstances and seeks to resolve constantly varying economic interests 

and problems in a fast growing economy, can possibly hope to have a permanent not 

even a long ending life.”49This statement in the Report of the Justice P.N. Bhagwati 

Committee on Takeovers, 1997 accurately describes the corporate governance- corporate 

restructuring legal interface. 

Significant M&A activity has been recorded in India which rose sharply in early 2000s 

and plummeted from 2010 to 2013, picking back up again in 2014. A study conducted by 

Ernst & Young shows that Indian M&A market stood at $22.6 billion in aggregate 

disclosed deals in 2014 (compared to $20.1 billion in 2013), with cross-border deals 

 
49N.R. SRIDHARAM AND P.H. ARVIND PANDRAN, GUIDE TO TAKEOVERS AND MERGERS 1039 (LexisNexis 
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accounting for $17.8 billion of this deal activity.50 The financial year 2016-2017 sets a 

record with deals worth $61.26 billion- more than twice the value of the previous year 

primarily due to strong foreign interests.51 While deal-making in India has been robust, 

the very large M&A deals that have taken place in US and European markets, 

particularly in 2014 and 2015 have been absent in India.  

The M&A activity in India has been dominated by cross-border deals. Growth of the 

Indian economy has paved way for an influx of foreign investors mostly through 

acquisition of shares in Indian companies via M&A transactions. In 2014 alone, inbound 

deal value amounted to $10.9 billion. Reports estimate that in the first half of 2015, US 

acquirers accounted for around 40.5% of India’s inbound M&A activity with UK 

acquirers trailing behind at 37.7%.52 Indian companies have also become active acquirers 

of overseas targets since 2000. Between 2006 and 2008 Indian firms have embarked on 

undertaking cross-border mega-deals with multi-billion dollar acquisition of foreign 

firms primarily in US and UK.53 Such is the expanse of M&A activity in the Indian 

corporate market. 

The corporate governance framework of a developing country like India needs to 

constantly grow to keep it in progression with the evolving corporate regulations and the 

global scenario. Although numerous efforts have been made by several committees to 

revamp the structure of corporate governance, there is still room for improvement. The 

focus of this section of the paper would pertain to recommendations in light of its need 

in the market for corporate control focussing upon several areas that warrant 

improvement. In this context, some of the constituencies involved in corporate 

governance can undergo the following improvements to supplement value creation. 

A.  Independent directors 

Independent directors and their duties lie at the heart of good governance mechanism. 

Recent events in the corporate sector like the Tata- Mistry dispute and the Infosys 

conundrum with Vishal Sikka come to highlight the fact even more. These disputes raise 

several doubts as to the independence of the independent directors which also have an 

 
50 Ernst & Young, Indian M&A Transactions on Rise, Reflect Global Trends,E&Y NEWSROOM 
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impact in M&A transactions. Ineffective functioning of such pivotal constituencies can 

also be a factor leading to value retarding consequences in M&A transactions. 

As rightly observed by Mr. Nitin Potdar, a renowned M&A lawyer in India, if mere 

compliance served as the litmus test for corporate governance, there exists no problem in 

the Indian situation. All corporations have the list of corporate governance compliances 

in place. But the question as to their effective functioning is what causes the problem. 

To address this issue, Mr. Potdar proposes for a two-tier Board system- a Supervisory 

Board and a Management Board. In the single tier system, the executive directors and 

independent directors are in constant conflict. When this dispute goes unresolved, it is 

often referred to the promoters or shareholders who focus on creating profits pursuant to 

individual interests as opposed to value of the company as a whole. This has an 

enormous impact on M&A transactions, which essentially restructure the company in its 

entirety. Lessons can be learnt from the effective functioning of the two-tier system in 

Germany where the Vorstand, the Executive Board, decides the objectives of the 

company which is then duly monitored by Aufsichtsrat, the Supervisory Board consisting 

of non-executive directors with no coinciding members.54 A similar system if adopted in 

India, could be a great boon in effectiveness of the Board and thereby aligning M&A 

activity with the long term benefits for the company. 

B. Merger syndrome: stakeholders 

There are several stakeholders on whom corporate restructurings have an effect. Merger 

syndrome is a phenomenon first documented by Marks and Mirvis.55The term is used to 

describe the reactions of the managers and employees on the announcement of the M&A 

deal encompassing the consequences triggered by it.  Usually employees of the acquired 

company are the most affected constituencies.56This causes anxiety, fear of job security, 

lowered productivity, cynicism, distrust and the like among the employees due to lack of 

post mergers uncertainties. The other stakeholders include customers (who are 

concerned with the quality of services, service disruptions during acquisitions etc.), 

lenders (where debt is used as a mode of payment for the target, they express concern 

about the merged firm and its ability to repay the debt), vendors (by supplying good and 
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services, they will have a vested interest in the ability of the merged company to being 

paid on a timely basis) etc. The information about the mergers must be continually 

communicated to these constituencies to assess their perceptions and their behaviour on 

the merger.57The corporate governance framework should address the issues related to 

these affected stakeholdersand impose duties upon the company to adequately cater to 

their interests.  

C.  Insufficiency of data 

As has been rightly pointed out by Ms. AfraAfsharipour, in her article on private M&A 

transactions in India, empirical research on Indian M&A agreements and practices, even 

for public company transactions, does not appear to exist. Most M&A deals in India 

involve private acquisitions. But private acquisition data is scarce as the implicit 

assumption is that the scarce data available on public acquisitions will carry over to the 

private ones, although they are, in fact, vastly different.58 This is important in a growing 

M&A market to adequately understand the Indian market and its various trends before 

transacting to form a scheme of arrangement. Efforts ought to be made at the behest of 

encouraging transparency and public disclosures. This has also been stressed upon in 

the Uday Kotak Committee Report, wherein it is suggested that efforts must be made to 

improve disclosure standards, strengthen an independent board, and enhance fairness 

and transparency, in order to also keep corporate governance interests in mind.59 

Implementing these recommendations would be a positive step towards achieving better 

and more accurate data in this space, which would consequently facilitate wider studies 

and discussions regarding the same. 

This now brings one’s notice to the highly deliberated issues of takeover defences.  

D. Tackling hostile takeovers: Takeover defence v. non-frustration rule  

The implementation of anti-takeover devices has been a widely debated topic. Lack of 

these devices exposes the company to risks of unwarranted hostile takeovers but the 

existence of the same may also hinder potentially efficient corporate restructuring. While 

UK provides for the non-frustration rule which is more shareholder oriented, USA fosters 

takeover defences thereby making it Board oriented.  

 
57David King & Richard Taylor, Beyond the Numbers: Seven Stakeholders to Consider in Improving 
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In the UK, a point arose for discussion in Re Savoy Hotels Ltd.60 before the Chancery 

Division, wherein which Trust House Forte Ltd., a shareholder, sought to acquire 

control over Savoy Hotels Ltd. through a scheme of arrangement. The shareholders 

sought an order of the court to convene shareholder meetings to consider the scheme but 

this was opposed by the company. Justice Nourse held that the court has no jurisdiction 

to sanction such a scheme. He also concluded that this was the correct approach as the 

legislation provided for a scheme between a company and its creditors or members. He 

stated that an arrangement proposed between a sui juris person and his creditors, it is to 

be assumed that the person would have to be a party to the arrangement and he would 

have to consent to it. Emphasis was laid upon the fact that the company is a separate 

legal entity whose rights cannot be made subservient in the absence of an express or 

implied provision to that effect. Therefore, the court cannot sanction a scheme that does 

not have approval of the company (via its Board of Directors). A good example similar to 

this arose in Valdius Holdings Ltd. v. IPC Holdings and Max Capital Group Ltd.61 The 

petitioner company announced a hostile scheme to acquire IPC Holdings. It acquired 

about 100 shares in IPC and applied to the court for orders convening a scheme meeting 

to vote on the proposed scheme. The court noted that it was unprecedented to embark 

on a scheme in the face of opposition of the target board and that there were several 

practical difficulties in implementing such a scheme. The court accepted that it had the 

power to order convening of the meeting but decided that it was not appropriate to 

convene the meeting as there was no evidence that the scheme would not have the 

support of the company.62 

 In this regard, it is important to discuss the non-frustration rule. The rule prevents 

target boards from acting in a manner that frustrates the offer or that denies shareholders 

the opportunity to decide the bid’s merits. It significantly limits the ability of a target 

board to resist a hostile takeover on any basis other than on the merits of the offer. It is 

considered a keystone rule for the Takeover Panel and at the heart of the renowned 

openness of the U.K.’s market for corporate control.63The same principle has been 

highlighted in Rule 21.1 of U.K. Code, 2006.64Therefore, although the English 
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jurisprudence highlights the importance of the role played by the Board of Directors, the 

same remains restricted in takeover transactions. 

David Kershaw in his book Principles of Takeover Regulations has rightly concluded 

that policy conversations about the advantages and disadvantages of takeover defences 

are often de-contextualised. The reason for this is that our understanding of what 

takeover defences are, how they operate in practice, and how they could be regulated 

comes from one country- the U.S. There is a tendency to take these policy arguments 

and graft them onto the debates about whether non-U.S. jurisdictions should enable or 

prohibit such defences. The U.S. policy concerns and debates are inextricably 

interwoven with the U.S. legal regime. But when the legal context changes, so must our 

assessment of the advantages and disadvantages of defences. We need to consider the 

legal environment in which the defences operate if they were permitted by the Code.65 

Were the U.K. to abolish the non-frustration rule, any board wishing to create and deploy 

a takeover defence would not find an enabling legal environment. U.K. company law can 

appropriately be characterised as shareholder primacy regime, which provides several 

strong shareholder rights and protections. It is therefore unsurprising that it would 

require shareholder approval to create the defence, and in all cases, shareholder approval 

to deploy the defence.66 

India also follows an approach similar to that of the U.K. Section 230(1) of the 

Companies Act, 2013 provides that a scheme of arrangement is entered into between a 

company and its creditors or shareholders or a class of them. This gives importance to 

the Board of Directors in drafting a scheme of arrangement. But the Takeover Code, 

2011, especially after the 2013 amendment orients itself towards the U.K. structure, 

making room for hostile takeovers. 

Takeovers or acquisitions are a form of corporate restructuring that raise the most 

corporate governance concerns. Acquisitions arise out of a change in control of 

management of one company by another. In India, takeovers are regulated by the 

provisions of Companies Act, 2013, SEBI (Listing Obligations and Disclosure 

Requirements) Regulations and the Takeover Code, 2011. Having emphasised in the 

preceding section as to the object of the Takeover Code, it has its own pitfalls as well. 

The trigger limit of the Takeover Code, being increased from 15% to 25% is said to be in 

consonance with the global trend and best international practices. However, this revised 

trigger limit causes the fear of hostile takeovers. Although majority of the companies will 
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be left unaffected by this change, the companies with low promoter shareholding and 

high public float in the capital structure will be made more susceptible to hostile 

takeovers.67 

In this context, is there a need for adoption of takeover defences in India? The answer is 

yes. India has resorted to the practice of ‘legal transplant’ from the U.S. with respect to 

its M&A laws. But it trails behind in the adoption of takeover defences which are 

prevalent in mature markets like the U.S., in which elaborate takeover defences protect 

the interest of minority shareholders and invariably foster corporate governance. 

Therefore, the lack of legally enforceable takeover defences makes it an ‘acquirer’ market 

as opposed to adopting a balanced policy. Although hostile takeovers are uncommon 

due to the fact that they are largely promoter driven companies, reliance ought to be 

placed on the Takeover Regulatory Advisory Committee Report, 2010.68 It reveals that 

out of 4,054 listed companies, promoter stakes in 584 companies are below 25% and in 

340 of them even below 15%. This indicates that there are several companies that are 

highly susceptible to hostile takeovers. This is more so because the Takeover Code 

enables private investors to acquire 25% of the shareholding in a company and make 

minimum offer of 26% to gain control.69 This brings one to the conclusion that to 

develop an optimal and value creating corporate restructuring market, a balanced policy 

has to be adopted whereby takeover defences form a part of the system but their usage 

ought to be restricted through rules such as the non-frustration rule. 

 

E.  Cross- Border Issues  

The question that ought to be considered in this respect is whether there is an effect on 

value creation due tovarying standards of corporate governance of bidder and target 

firms in cross border mergers? In international law, full takeover leads to a spill-over of 

the bidder’s corporate governance mechanisms on the resultant company upon change 

in nationality of the company. There are two hypotheses governing cross-border mergers 

and value creation: positive spill-over hypothesis and negative spill-over hypothesis. The 
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former refers to improvement in the corporate governance of the target company because 

of takeover by the bidder i.e., overall increase in returns to bidder and target firms due to 

takeover. The latter refers to a situation of stricter corporate governance norms of a 

target and weak corporate governance norms of the bidder. This causes the spill-over of 

the bidder’s norms into the target company and may degrade the quality of corporate 

governance of the target which reduces the value of the target shares, consequently 

deterring value creation.70 

The above mentioned empirical data shows a clear rise in cross-border mergers,71 and 

therefore, it is imperative to adhere to global standards of corporate governance to be 

able to utilize the spill-over effects in the most efficient manner. 

In the wake of technological advancement, the world has become a small market in 

itself. Significant changes taking place in economic and business areas throughout the 

world cause corporates to face numerous challenges. Board of Directors play a 

significant role especially in risk management of cross border mergers.72 Here, not only 

is the acquirer subject to an alien legal regime, but also a different culture. Companies 

acquiring overseas targets are presented with unique issues and unusual compliance 

risks.73 With increasing consciousness of compliance risks of multinational acquirers 

under various statutes, it is reasonable to assume that they would be willing to walk away 

from transactions where the target’s governance practices are unclear.74 Therefore, 

corporate governance principles have to be adopted keeping in mind the deterrence it 

may cause during corporate restructuring. 

 

F. Role of Media 

Mark Twain once said "Do not fear the enemy, for your enemy can only take your life. It 

is far better that you fear the media, for they will steal your Honor.”  

The role of media coverage in the M&A decision-making process is a substantial one. 

While reporting events and relevant analyses, financial media reveals important 

information to investors and managers. Given that the media collect, aggregate, 

disseminate, and amplify information, and to the extent that this information can affect a 
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company’s reputation, the media plays a crucial role in the corporate world. In recent 

years, the financial press has become stronger than ever. Thus, this part seeks to 

examine whether, and to what extent, managers of publicly-traded Indian corporations 

are sensitive to media coverage while making M&A decisions. 

It can be said that the media plays a significant role in encouraging companies to 

become more transparent (both in financial statements and internal governance).75 For 

instance, the decision of whether or not to go through with a proposed acquisition that is 

accompanied by a negative stock market reaction at the announcement (“value-reducing 

acquisition attempt”). The extent of media coverage plays an important role in 

managers’ decisions to abandon value-reducing acquisition attempts. As it largely 

promotes good corporate governance in companies, the government must recognize the 

significance of their role and ensure that their voice is not suppressed.  

With a view to save the Indian corporate image from the onslaught of the Satyam 

episode, the Confederation of Indian Industry (CII) constituted the Naresh Chandra 

Committee, which recommended that the media, especially in the financial analytics and 

reporting business, acts as a ‘watchdog’ in raising general awareness and understanding 

of corporate governance.76 Additionally, the media can play a corporate governance role 

by inducing an ‘ingratiatory behaviour’ among managers. The management tends to pay 

more attention to external opinions, such as those expressed by the media. They try to 

conform to the norms of the business environment to alleviate pressure from internal and 

external monitors, and stay away from a negative limelight.77Thus, media coverage of 

negative developments creates a disciplining role by causing top managers to leave the 

firm because of their reputational cost.78 

It is also worth noting that the likelihood of a value-reducing acquisition attempt being 

abandoned is related to the level of media attention given to the attempt and to the tone 

of media coverage regarding the acquirer’s attempt. Managers of acquiring firms appear 

to be influenced by their firms’ stock price reactions at the announcement of proposed 

acquisitions.  

For instance, the more negative the stock price reaction, the greater the likelihood that a 

proposed transaction will be abandoned. One interpretation of this is that managers 

 
75Supra note 9 at 147. 
76 Supra note 9 at 189. 
77 Shantanu Dutta, Kose John, Samir Saadi&Pengcheng Zhu, Fear, Feedback and Disclosure: Different 
Shades of Media’s Governance Role in M&A Decisions 
http://www.efmaefm.org/0EFMAMEETINGS/EFMA%20ANNUAL%20MEETINGS/2014-
Rome/papers/EFMA2014_0598_fullpaper.pdf (last visited Aug. 24, 2017). 
78Id. 
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“listen to the market” when deciding whether to abandon proposed acquisitions that 

investors perceive to be value reducing.79 

Although the role of media has been emphasised as a method of ensuring greater 

transparency, we must also consider negative media coverage and the impact it has on 

restructuring transactions. Often, influential business tycoons and politicians affiliated 

with certain corporations may buy-out media houses and pay them to either hush up or 

print news that favours their reputation. In order to avoid this and ensure that there is 

utmost transparency in the media, there must be effective regulations and sanctions 

imposed to streamline the role of media to ensure that it facilitates value creation 

through corporate restructuring while continually keeping the proposed companies 

under the radar of the general public. This would ensure the independent role of the 

media, and the most optimal result of corporate governance. 

 

V. CONCLUSION 

As already established, there is a nexus between corporate governance and corporate 

restructuring. To live up to the true spirit of corporate governance, corporate 

restructuring has to be effectively streamlined to its value creation objective and vice 

versa. However, the existing structure and practices do not fulfil the quest for this value 

creation. There exists a wide gap between the end goal of value creation and the practice 

as it exists today. Effective changes akin to the ones proposed above, if implemented 

successfully will help bridge this gap. 

In this regard, SEBI has in 2017 set up the Uday Kotak Committee to help improve 

standards of listed companies.80 The Committee submitted its report on 5th October, 2017 

identifying key governance issues. Some of the highlights of their recommendations 

include ensuring independence of the directors; improving safeguards and disclosures 

pertaining to related party transactions; improving effectiveness of board evaluation 

practices; and separation of powers at the board.81 Although the report has elicited mixed 

responses, many are of the opinion that this is a step in the right direction. However, 

 
79Baixiao Liu & John J. McConnell, The Role of the Media in Corporate Governance: Do the Media 
Influence Managers’ Capital Allocation Decisions?, 110 JOURNAL OF FINANCIAL ECONOMICS 1, 2 
(2013). 
80 K. R. Srivats, SEBI forms committee on corporate governance, BUSINESS LINE 
http://www.thehindubusinessline.com/markets/sebi-forms-committee-on-corporate-
governance/article9719811.ece (last visited Aug. 24, 2017). 
81Kotak panel report on corporate governance not a magic wand: Committee members, ECONOMIC 
TIMES 
https://economictimes.indiatimes.com/markets/stocks/news/kotak-panel-report-on-corporate-
governance-not-a-magic-wand-committee-members/articleshow/61170805.cms (last visited Aug. 24, 2017). 
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little efforts have been made thus far to adequately address the issues arising out of the 

divergence from value creation in corporate restructuring. It is also worth noting that 

there are certain governance issues that remain unaddressed, such as the performance 

evaluation of directors, the procedure for removal of independent directors and the curbs 

on founders’ control. Thus, it is pertinent that these gaps be bridged most expediently to 

further the interests of the economy. 

 

 

 

 

 

 

PRIOR APPROVAL REQUIREMENTS AND CORPORATE SELF-DEALING IN INDIA
* 

 

ABSTRACT 

Company law is based on the principle of fiduciary relationships. The directors of a 

company stand accountable to the shareholders for the transactions that the company 

engages in. The need for accountability aggravates in circumstances where the directors 

are in advantageous positions and can derive personal profits, such as, in cases of ‘self-

dealing’. Sometimes, when directors engage in transactions, their personal interests are 

in conflict with the commercial interests of the company. To ensure transparency during 

such transactions, the law has made provisions in the form of Section 297 of the 

Companies Act, 1956. The provision required prior approval of the Board of Directors in 

cases of self-dealing in the form of specified contracts. However, the law has various 

shortcomings, such as, in relation to transactions which require scrutiny of the Board of 

Directors but were not enumerated and covered within the scope of the Act. This lacuna 

was frequently exploited to escape the clutches of the law. 

This note analyses the departure of Section 188 of the Companies Act, 2013, which seeks 

to remedy various omissions present in the earlier Act. Section 188 lays down an effective 

mechanism to regulate the abuse of authority by the Board of Directors. This note also 

 
* 1. Mr. Saurav Roy, IV B.A.LL.B (Fourth Year of Five Year Law Course), ILS Law College, Pune. Mob: 
+91-8149204603. Email: sauravroy902@gmail.com. Address: K1/6, Salunke Vihar, Wanaworie, Pune- 
411022. 
2. Ms. Lisa Mishra, III B.A.LL.B (Third Year of Five Year Law Course), ILS Law College, Pune. Mob: 
+91- 9970499480. Email: lisa.mishra97@gmail.com. Address: C-106 Gold Coast, Ivory Estates, Baner Road, 
Pashan, Pune- 411008. 

mailto:sauravroy902@gmail.com
mailto:lisa.mishra97@gmail.com


47 
 

seeks to highlight the regulatory framework in Hong Kong, Singapore and the United 

Kingdom with relation to self-dealing transactions as a possible inspiration to the Indian 

mercantile law regime. 

 

VI. INTRODUCTION  

The No-Conflict rule in company law states that a director, or any fiduciary of a 

company, must not place himself in a situation where he must choose between his 

personal interests and that of the company.82 A common breach of this rule occurs 

through ‘self-dealing’, when a fiduciary engages in transactions with the company 

(directly or indirectly), in such a manner that their personal or pecuniary interests are in 

conflict with the commercial interests of the company.83 This is problematic for the 

company, as it often finds itself on the disadvantageous side of a transaction, owing to 

the fiduciary giving in to his personal interests and compromising the interests of the 

company. On the other hand, the company would be in a better position if the 

transaction had been entered into by a well-reasoned, loyal and independent decision 

maker.84 

It can be argued that the only way to get rid of the harm caused by self-dealing 

transactions is to completely prohibit them, but this is an inaccurate conclusion to draw, 

owing to the fact that not every form of self-dealing is detrimental to the company.  

The menace of self-dealing is closely related to the ownership and shareholding patterns 

of Indian companies. Studies have shown that an average BSE 100 company has a 

promoter who owns more than 48% of its stake.85 Concentration of shareholding is 

indeed problematic. Another peculiar feature of Indian companies which contributes to 

the problem of self-dealing is that a large number of companies are held together under 

the collective control of a single shareholder or family.86 In such a scenario, it is very easy 

for majority shareholder groups to divert the company’s profits from minority 

shareholding groups to other companies which are owned and controlled by these 

majority groups. This is done by a number of self-dealing transactions between the 

 
82 GOWER & DAVIES’ PRINCIPLES OF MODERN COMPANY LAW 559 (9th ed. 2012). 
83 PALMER’S COMPANY LAW 652 (22nd ed. 1977). 
84 See Lord Cranworth LC in Aberdeen Railway Co. v Blaikie Bros., (1843-60) All ER Rep 249 (HL): “…it is 
a rule of universal application that no one having such duties [fiduciary duties as an agent] to discharge 
shall be allowed to enter into engagements in which he has or can have a personal interest conflicting or 
which may possibly conflict with the interests of those whom he is bound to protect.” 
85 S. Mathew, Hostile Takeovers in India: New Prospects, Challenges, and Regulatory Opportunities, 3(1) 
Columbus LR 800, 833 (2007). 
86 V. Umakanth, A Cautionary Tale of the Transplant Effect on Indian Corporate Governance, 21(1) NLSIR 
1, 16 (2009). 
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promoters/directors and the companies, with popular examples being the major 

corporate scandals involving Satyam Computer Services and Subhiksha Trading.87 

Indian company law has a three-fold mechanism to deal with unfair advantages gained 

by promoters and/or directors in self-dealing transactions with companies. The first 

layer states that a director must disclose any personal interest that he/she has in the 

transaction at hand and must cease all involvement in the same. The second layer talks 

about certain specific types of transactions, which require prior approval from the 

Central Government and the Board of Directors. The third, and riskiest layer deals with 

loans given by the company to directors and this type of transactions is regulated more 

stringently than other self-dealing transactions. This note will analyse the layer of prior 

approval requirements and its effect on company law jurisprudence.  

G. The Prior Approval Requirement under the Companies Act, 1956 

The requirement of prior approval in cases of self-dealing transactions was laid down in 

Section 297 of the Companies Act, 1956 (hereinafter, “the 1956 Act”). The section was 

narrow in its ambit and covered only two types of contracts, namely- ‘for the sale, 

purchase or supply of any goods, materials or services’ and ‘for underwriting the 

subscription of any shares in, or debentures of, the company’ – which are brought before 

the Board.88 

The aforementioned provision failed to acknowledge various important relationships. 

This was a lacuna that can easily be exploited. While it accounted for a transaction of a 

private company where a director may possess a direct interest, it inexplicably 

overlooked agreements where an indirect interest may exist (such as cases where the 

company is owned or controlled by the family members of the director).89 Moreover, the 

provision completely excluded transactions between two public companies. A director 

having a controlling stake in one public company could easily take advantage of this and 

enter into transactions with another company where he has a controlling stake, thus 

allowing him to carry out the self-dealing process for the furtherance of his self-interest.90 

The more serious error with the construction of Section 297 of the 1956 Act was that it 

restricted the scope of the prior approval rule to only those contracts which were for the 

 
87 See R. Sriram, Why Subhiksha Trading Services Collapsed, Economic Times, 25 August, 2011; M.L. 
Bhasin, Corporate Accounting Fraud: A Case Study of Satyam Computers Limited, 2(1) Open Journal of 
Accounting 26 (2013). 
88 Section 297, the 1956 Act. Also see Rabindra Nath Mitra v Emperor, (1938) 8 Comp Cas 176. 
89 V. Khanna, The Relation Between Firm-Level Corporate Governance and Market Value: A Case Study of 
India, 11(4) Emerging Markets Review 319 (2010). 
90 V. Umakanth, India’s Corporate Governance: Rhetoric or Reality?, 21(1) NLSIR 132 (2010). 
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sale or purchase of goods, materials or services.91 The 1956 Act was silent on the 

definition of the term ‘goods’ and so, reliance had to be placed on the definition of the 

term as is provided in the Sale of Goods Act, 1930,92 wherein the scope of the definition is 

only restricted to movable property.93 This means that transactions involving immovable 

property (which are normally the most valuable assets of a company), were exempt from 

the provision. This lacuna was explicitly acknowledged94 and clarified by the Department 

of Corporate Affairs which stated that transactions involving immovable property did not 

require prior approval. The problems created due to the narrow drafting of Section 297 

were encountered by the Andhra Pradesh High Court in the Renuka Datla95 case, where 

the Court was forced to admit that the specific wording of the section, which uses words 

like “contract” and “goods”, “materials” and “services” meant that the transfer of a 

company’s shares by a director to his daughter did not require prior approval under the 

law in force. 

Section 297 provided for a two-layered mechanism with relation to the obtaining of 

approval. The first layer mandated that all applicable transactions must be approved by a 

resolution from a meeting of the Board of Directors.96 This approval could be received 

either before the execution of the contract, or within three months of the date on which 

the contract was signed.97 However, the second level of the approval requirement kicked 

in if the company had a paid-up share capital of more than rupees one crore, in which 

case approval from the Central Government was to be obtained.98 

There are various problems associated with the rule of obtaining approval from the 

Board of Directors, most importantly in cases where majority of the management of the 

company is in the hands of a single promoter group. This is an issue which has been 

faced by courts in a multitude of cases.99 While the intention of mandating government 

approval in case of companies having a larger share capital is noble, it has failed in 

practice and has eventually been diluted by a number of broad exceptions to the rule. 

 
91 Section 297(1)(a), the 1956 Act. 
92 Morgan Stanley Mutual Fund v Kartick Das, (1994) 4 SCC 225. 
93 Section 2(7), Sale of Goods Act (1930). 
94 See Department of Corporate Affairs Clarification No.9/41/90—CL-X, dated 27–3–1990. 
95 Renuka Datla v Biological E. Ltd, (2015) 193 Comp Cas 356. 
96 Sections 297(1) & (4), the1956 Act. 
97 Section 297(4), the 1956 Act. 
98 Proviso to Section 297(1), the 1956 Act.  
99 See Jai Surgicals Ltd. v CIT, (2014) 150 ITD 60 (Del); Yashovardhan Saboo v Groz- Beckert Saboo Ltd., 
(1995) 83 Comp Cas 371 (CLB); Subhash Chand Agarwal v Associated Limestone Ltd., (1998) 92 Comp Cas 
525 (CLB); Francis Cleetus v Rashtra Deepika Ltd., (2013) 115 CLA 299 (CLB). 
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For instance, Circular 13/75 excludes agreements entered into for professional services.100 

This exception was misused in Shailesh Harilal Shah’s case,101 where the Bombay High 

Court was forced to defend the appointment of a director’s relative as an employee of the 

company, simply because such appointments were exempt from the provisions of 

Section 297. The 1956 Act also provided for various exceptions to the general rule, such 

as cash transactions which take place at prevailing market prices,102 as well as certain 

transactions where the value of the agreement with a related party does not exceed 

rupees five thousand for any given year.103 Banking and insurance companies were also 

completely exempt from the operation of Section 297.104 

In a situation where Section 297 had been breached and the approval of the Board had 

not been obtained, the company was granted a right to avoid the transaction.105 In cases 

where Central Government approval had not been obtained, the contract was to be 

treated as void ab initio.106 

H. The Prior Approval Requirement under the Companies Act, 2013  

Section 188 of the Companies Act, 2013 (hereinafter, “the 2013 Act”) is, in the authors’ 

opinion, a remarkable improvement in terms of effectiveness in dealing with abuse of 

prior approval requirements. It has found a novel way of regulating abuse of power by 

the Board of Directors, through three new steps-  

a. Firstly, for transactions whose value crosses 10% of the company’s net 

worth/turnover (depending on the nature of the transaction) or exceeds rupees 

one hundred crores (whichever is lower), it is now mandatory for shareholders of 

the company to consent to the same, by means of a special resolution.107 

b. Secondly, any members of the company who may be related parties for the 

purpose of the transaction are disallowed from voting on the resolution.108 

c. Thirdly, it is now necessary for the Board of Directors to intimate shareholders 

about all such related party transactions by way of a report and also provide 

reasonable justification for the same.109 

 
100 Pradeep K. Mittal, Independent Directors, The Institute of Corporate Secretaries of India (accessed on 
9th February, 2018 at 9:30), https://www.icsi.edu/WebModules/CompaniesAct2013/Annexure-E.pdf  
101 Shailesh Harilal Shah v Matushree Textiles Ltd., AIR 1994 Bom 20. 
102 Section 297(2)(a), the 1956 Act.  
103 Section 297(2)(b), the 1956 Act.  
104 Section 297(2)(c), the 1956 Act. 
105 Section 297(5), the 1956 Act.  
106 A. RAMAIYA, GUIDE TO COMPANIES ACT 2103 (17th ed. 2010). 
107 Proviso to Section 188(1), the 2013 Act read with Rule 15, Companies (Meetings of Board and its Powers) 
Rules (2014). 
108 Second Proviso to Section 188(1), the 2013 Act. 
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Another benefit of Section 188 is that it remedies the problems associated with the 

narrow drafting of Section 297 of the 1956 Act. Transactions involving the company’s 

immovable property have been explicitly brought under the purview of the prior approval 

requirement.110 Additionally, it seeks to regulate appointments made by a company, by 

bringing into its scope all agreements made to appoint a related party to any office of 

profit within the company. Empowered by this protection, the Delhi High Court in 

Jagran Prakash Ltd. v Union of India111 and the Bombay High Court in Madhu Ashok 

Kapur v Rana Kapoor112 have held that the appointment of the relative of a director of a 

company would require prior approval, thus remedying the ill-effects of the Shailesh 

Harilal Shah case.  

The previous company law regime in India (i.e. the 1956 Act) provided for various 

exceptions to the prior approval rule, all of which have been simplified into a single 

exception under the current regime. Section 188 exempts all “transactions entered into 

by the company in its ordinary course of business … on an arm’s length basis.”113 It is 

important to note that the statutory definition of “arm’s length” transactions is an 

ambiguous one, which has been interpreted in various ways.114 It can be interpreted as a 

procedural requirement, wherein the two related parties refrain from participating in the 

negotiation and conclusion of the transaction. It can, however, also be interpreted as a 

provision which empowers courts to substantively examine key terms of agreements and 

evaluate them based on prevalent market structures and conditions.115 

The essence and meaning of “arm’s length” transactions has been considered judicially 

only in the case of Madhu Kapur116 where the reappointment of the Managing Director of 

Yes Bank was challenged. While dismissing the challenge, the Court held that it was an 

arm’s length transaction. It chose to analyze the substantive provisions of the 

arrangement and also studied the prevalent market practice in similar appointments 

before coming to the conclusion that shareholders’ approval was not required in the 

present case. Thus, it can be said with a reasonable amount of conviction that the 

 
109 Section 188(2), the 2013 Act. 
110 Sections 188(1)(b) & (c), the 2013 Act. 
111 Jagran Prakash Ltd. v Union of India, (2016) 131 CLA 27 (Del). 
112 Madhu Ashok Kapur v Rana Kapoor, 2015 SCC OnLine Bom 5818 [hereinafter ‘Madhu Kapur’]. 
113 Third Proviso to Section 188(1), the 2013 Act. 
114 N. Sharma, Corporate Governance: Conceptualization in the Indian Context, 3(5) INDIAN JOURNAL 
OF MANAGEMENT & SOCIAL SCIENCES RESEARCH 17 (2014). 
115 N. Kumar, A Study of Corporate Governance under Companies Act, 2013, 2(6) ASIAN JOURNAL OF 
MULTIDISCIPLINARY SCIENCES 43 (2014). 
116 Madhu Kapur, supra note 32. 
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substantive interpretation is one that is more appropriate in terms of deciding legal 

disputes. 

The remedies available for violation of the prior approval requirement have also been 

considerably changed under the 2013 Act, with a summary of the same given below:  

a. The contract in question is rendered voidable at the option of the company, and 

the interested director along with any other director who agreed to or sanctioned 

the transaction are made liable to fully indemnify the company for any loss which 

may have occurred due to the transaction.117 

b. The company is now empowered to initiate proceedings against the directors for 

recovery of loss due to the self-dealing transaction.118 

c. Such guilty directors and employees are also struck with penal sanctions- with a 

fine which shall not be less than rupees twenty-five thousand but may also extend 

to rupees five lakhs, along with imprisonment which may extend to a term of one 

year (specifically in case of listed companies).119 

d. The 2013 Act also states that the office of a director may be vacated, if it is found 

that he has acted in contravention of Section 184 of the 2013 Act.120 

e. Lastly, any person who is convicted for the violation of Section 188 of the 2013 Act 

is barred from working as a director for any company, for a period of five years.121 

I. CONCLUSION  

The new company law regime is most certainly an improvement over the regime under 

the 1956 Act in relation to regulating self-dealing transactions. However, owing to the 

nascent nature of the statute and the slow development of jurisprudence in India, the 

effectiveness of the 2013 Act can only be judged based on its subsequent 

implementation. At the same time, a glance at other jurisdictions with respect to 

regulation of self-dealing transactions could prove insightful.  

Hong Kong and Singapore have devised an ingenious way of exercising control over a 

company’s Board of Directors. The regimes in both countries are such that details of all 

material self-dealing transactions entered into by a company must be made available in 

the public domain, via announcement.122 This ensures a new dimension of transparency, 

 
117 Section 188(3), the 2013 Act. 
118 Section 188(4), the 2013 Act. 
119 Section 188(5), the 2013 Act. 
120 Section 167, the 2013 Act. 
121 Section 164(1)(g), the 2013 Act. 
122 Stock Exchange of Hong Kong, Listing Rule 14A (2010); Singapore Exchange Listing Manual, Rule 
9A06. 
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with information being made available to the shareholders, other companies and the 

public at large. 

Additionally, in a bid to ensure that shareholders of a company make an informed and 

educated choice when giving consent or approval to any proposed self-dealing 

transaction, the jurisdictions of Hong Kong and Singapore mandate that when such 

shareholders’ approval is required, the independent directors of a company are to form 

an advisory committee which will provide insight and advice on the merits of the 

transaction. Also, an external financial advisor must be appointed, who is responsible for 

issuing an opinion on the fairness and reasonableness of the proposed transaction.123 

With regards to cases when shareholder approval needs to be obtained, the United 

Kingdom’s mercantile regime focuses on the nature of a particular transaction, and not 

its quantum or value, like the 2013 Act does. This is an effective regulatory tool, as it 

draws the attention of the states only towards those transactions which are particularly 

risky and saves the other transactions from the cumbersome process of obtaining 

shareholder approval.124 

The aforementioned practices of countries like Hong Kong, Singapore and the United 

Kingdom can serve as a good example to follow, as they seek to achieve the same goals 

as envisioned under the Indian company law regime. Moreover, given the shareholding 

pattern of Indian companies and the high potential of abuse of power by the Board of 

Directors, implementing a robust regulatory framework to protect the interests of 

companies and minority shareholder groups is necessary to ensure more protection for 

companies.  

  

 
123 Id.  
124 See GOWER & DAVIES PRINCIPLES OF MODERN COMPANY LAW 563 (9th ed. 2012). 
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EFFECT OF THE INSOLVENCY AND BANKRUPTCY CODE, 2016 ON CORPORATE 

GOVERNANCE IN INDIA
* 

 

ABSTRACT 

This paper attempts to provide a holistic overview of the intimate relationship between 

insolvency laws and corporate governance, in light of the Insolvency and Bankruptcy 

Code, 2016. The idea is to deal with the meaning and scope of corporate governance and 

briefly touch upon the role of government in the sphere of corporate governance. This 

discussion serves as a prelude to establishing the need for a ‘consolidating law' to 

regulate corporate insolvency.  

The paper aims to introduce the Insolvency and Bankruptcy Code, 2016 by tracing the 

historical development of insolvency laws in India, wherein each stage of the 

development process will be linked with the corresponding effect on corporate 

governance. This paper also looks upon the several laws that were prevalent before 

introduction of the current Code and the present status of these laws in order to 

understand the complications that may arise due to the interplay of the old and the new 

law. After a brief discussion on the constitutional position of the Code and the 

recommendations of several committees, the paper moves on to discuss the individual 

components of the institutional framework of the Code and the impact each would have 

on corporate governance. The paper also aims to discuss the shortcomings and 

loopholes in the Code that may impede the ideal state of corporate governance that the 

Code envisages. The concluding section discusses current trends in the application of 

the Code and reveals that judicial intervention will be required to make the 

implementation of the Code smooth and effective and to ensure that ideals of corporate 

governance that the Code envisages are not marred by the want of constitutionality. 

VII. INTRODUCTION 

The term “governance” is dynamic and has multiple connotations in the political, social 

and economic spheres and other diversified areas. In modern day parlance, governance 

can be fairly equated with efficient administration within a democratic system.125 One of 

the simplest definitions of governance would be- ‘governance is the process of decision 
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making and the process by which decisions are implemented’.126 However, when one 

talks of ‘good governance’, the interests of the stakeholders associated with the 

governance model cannot be ignored. 

This brief introduction on governance indicates the inevitable link between the two 

components of the topic in consideration here- corporate governance and the Insolvency 

and Bankruptcy Code. It is imperative here to discuss the meaning and scope of 

‘corporate governance’. The first intellectual discussions on corporate governance began 

with the publication of Jensen and Meckling's article on the subject.127 The early 1990s 

saw Japan, Germany and the United Kingdom doing extensive work on the meaning and 

scope of corporate governance. Indian firms were quick in adopting the corporate 

governance practices that were getting wide acceptance the world over. However, the 

need of the hour was to tweak the internationally developed norms and policies in the 

area in an indigenous fashion.128 

To understand this further lets us consider the following components of corporate 

governance:129 

- Transparency of corporate structures and organizations; 

- The accountability of managers and boards to the shareholders; 

- Corporate responsibility towards shareholders. 

Furthering the interests of the shareholders and minimizing any negative externalities is 

the major aim of corporate governance. An important question however still remains- 

who is the ‘doer' of corporate governance? Can the reins of corporate governance be left 

in the hands of the people forming the corporate structure? The answer to the second 

question is usually in the negative. In order to bring uniformity in governance laws 

across the country, and to ensure that there is no unnecessary bias towards any one 

stakeholder, the intervention of the government in this sphere is of extreme importance. 

Whenever the government intervenes in the sphere of corporate governance, its role 

should be that of an analyst. It should try and pin-point the conditions prevalent and 

suitable standards and enforcements to be applied. To illustrate as to why government 

intervention is desirable, the example of the founders of a company can be taken, who in 

the absence of any regulations may employ excessive anti- takeover measures. 

 
126Id. 
127 Lalita S. Som, Corporate Governance Codes in India, 41, EPW, 4153 (2006). 
128Id. 
129National Foundation for Corporate Governance, Corporate Governance in India: Theory and Practice- 
Discussion paper, National Foundation for Corporate Governance (2014) 
http://www.nfcgindia.org/library/cgitp.pdf. 
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Alternatively, the shareholders, in order to increase the value of their shares, promote 

takeovers. In effect, there will be no balance. In fact, imbalanced corporate governance 

in one firm shall produce negative externalities which can adversely affect the confidence 

of shareholders in other similar firms. 

This discussion gives us a fair idea of the purpose and necessity of corporate governance 

and the involvement of the government in the same. The next section attempts to bring 

out the pivotal role that insolvency and bankruptcy laws play in corporate governance.  

However, it is imperative to briefly explain the difference between insolvency and 

bankruptcy. In the simplest terms, bankruptcy cannot be entirely equated with 

insolvency. Most of the time, an entity is called bankrupt if its insolvency has been 

declared by a court of law.130 The declaration of bankruptcy usually leads to the order of 

insolvency resolution by the court. Whenever a debtor is not able to meet his obligations 

he is called insolvent, while on the other hand bankruptcy is the legal route through 

which the debtor seeks relief. 

J. ROLE OF INSOLVENCY AND BANKRUPTCY REGULATIONS IN 

CORPORATE GOVERNANCE 

If we consider the corporate law institution as a whole, then corporate governance and 

insolvency regulations can be said to be different parts of a continuum in the institution.  

This can be seen from the following points:131 

Firstly, insolvency and bankruptcy laws have close relations to corporate finance 

arrangements in specific countries: 

a) It serves as a standard to gauge the corporate attitude towards risks.  

b) It provides governance norms for insolvent going concerns. 

Secondly, weak insolvency laws tend to have an adverse impact on corporate governance. 

During the 1990s, mammoth debts were maintained through an intricate chain of cross 

guarantees that sought to camouflage the risk by spreading the debt amongst various 

listed companies within the same group. This, in fact, created a vicious cycle which 

would ultimately lead to major debt havoc that adversely affected the creditors. 

Lastly, the creditors play a very important role after the insolvency is declared. The 

standard practice would be the appointment of a creditors committee. In reality, 

 
130 David Kirk, What Is The Difference Between Insolvency And Bankruptcy?, THE GAZETTE (Oct. 13, 
2015, 10:04 AM) https://www.thegazette.co.uk/insolvency/content/100329. 
131STILPON NESTOR, INSOLVENCY SYSTEMS AND CORPORATE GOVERNANCE: SOME 
GENERAL REMARKS 3-6 (2002). 

https://www.thegazette.co.uk/insolvency/content/100329
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however, most countries have failed to build an ideal creditor network that would take 

charge of the management of the insolvent company or firm. One of the major aims of a 

robust insolvency procedure is to address inter-creditor problems.132  Such problems arise 

when, owing to the insufficiency of insolvent debtor’s assets, creditors rush to enforce 

individual legal measures against the debtor. This, in fact, leads to a ‘grab race’ between 

the creditors that ultimately culminates in multiplicity of proceedings, or in short- a 

corporate governance havoc.133 Clearly, a fully functional creditors committee goes a long 

way in mitigating such inter-creditor issues. 

Thus, there is a close relation between corporate governance patterns and insolvency 

procedures. The decision-makers need to delve into the intricacies of one to effectively 

chart out the course of the other. In fact, an economy that comprises largely of private 

organizations, robust insolvency laws become the touchstone of corporate governance.  

K. THE INSOLVENCY AND BANKRUPTCY CODE, 2016 

On 11thMay, 2016, the Rajya Sabha passed the Insolvency and Bankruptcy Code, 2016, a 

major economic bill that had been pitched as second only to the GST bill in importance. 

It had always been felt that the insolvency laws in India were not in line with the 

international standards.134 Acts like the Indian Contract Act, 1872, Recovery of Debts due 

to Banks or Financial Institutions Act, 1993 and the Securitization and Reconstruction 

and Enforcement of Security Interests Act, 2002 also existed before the Code to deal with 

cases of insolvency. However, these did not provide the desired outcome.  

These laws affected the interests of the debtors themselves in the long run. In light of the 

above, the aim of the law under consideration is as follows:135 

a) Promote entrepreneurship and availability of credit. 

b) Ensure the balanced interests of all stakeholders. 

c) Promote time bound resolution of insolvency in case of corporate persons, 

partnership firms and individuals. 

One of the main features of the Code is the new institutional framework that it envisages. 

It comprises of a regulator, insolvency professionals, information utilities and 

adjudicatory mechanisms. This shall go a long way towards promoting corporate 

 
132 Legal Department, Orderly & Effective Insolvency Procedures, INTERNATIONAL MONETARY FUND 
(1999), http://www.imf.org/external/pubs/ft/orderly/.  
133 See id. 
134 Press Information Bureau, Government of India, Parliament Passes the Insolvency and Bankruptcy 
Code, MINISTRY OF FINANCE GOVERNMENT OF INDIA (May 11, 2016, 10:44 
IST)http://www.pib.nic.in/newsite/PrintRelease.aspx?relid=145286. 
135Id. 

http://www.imf.org/external/pubs/ft/orderly/
http://www.pib.nic.in/newsite/PrintRelease.aspx?relid=145286


58 
 

governance. It will facilitate a time bound and formal resolution of insolvency, thereby 

creating a positive precedent in corporate governance.  

Y. Major Highlights of the Code136 

1) A two-step process for Corporate Debtors137- 

The minimum amount of the default should be INR 1,00,000138. Two independent 

processes have been proposed by the code- 

a) Insolvency resolution process(IRP)139 –Here, the creditors play a very 

important role in assessing and determining whether the debtor’s business 

can be continued and what the options are for its revival. 

b) Liquidation140- If a) fails, then the creditors may decide to wind up the 

company. Once the same has been done, the assets of the debtor shall be 

distributed. 

Steps involved in the IRP- 

a) Commencement141-The IRP can be initiated by the financial creditor142 or 

operational creditor143 against the corporate debtor in the National Company 

Law Tribunal (NCLT). Voluntary insolvency proceedings may also be 

initiated by the defaulting company, its employees or the shareholders. 144 

b) Moratorium145- For the entire period of the IRP, a moratorium is ordered by 

the NCLT on the debtor’s operations. This period is referred to as the ‘calm 

period’ when no judicial proceedings can be initiated. There can also be no 

enforcement of securities, sale or transfer of assets or termination of essential 

contracts against the debtor. 

 
136 Trilegal India, The Insolvency And Bankruptcy Code- Key Highlights,  MONDAQ ADVICE CENTRE 
(May 18, 2016, 9:40 PM) 
http://www.mondaq.com/india/x/492318/Insolvency+Bankruptcy/The+Insolvency+And+Bankruptcy+
Code+2016+Key+Highlights. 
137 The Insolvency and Bankruptcy Code, 2016, No. 31, § 6, Acts of Parliament, 2016 (India) (hereinafter 
IBC, 2016). 
138 § 4 IBC, 2016. 
139 §6-§32 IBC, 2016. 
140 § 33-§54 IBC, 2016. 
141 § 6 IBC, 2016. 
142 §7 IBC, 2016. 
143 It is to be noted that an operational creditor before invoking the Insolvency Resolution process is 
mandated to deliver a demand notice to the corporate debtor stating the amount involved in the default, 
see § 8, IBC, 2016. 
144 § 10 IBC, 2016. 
145 § 13 IBC, 2016. 

http://www.mondaq.com/india/x/492318/Insolvency+Bankruptcy/The+Insolvency+And+Bankruptcy+Code+2016+Key+Highlights
http://www.mondaq.com/india/x/492318/Insolvency+Bankruptcy/The+Insolvency+And+Bankruptcy+Code+2016+Key+Highlights
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c) Appointment of Interim Resolution Professional146 - The task of the Interim 

Resolution Professional (Interim RP) is to administer the IRP. The RP, 

however, has to work under the broad guidelines of the committee of 

creditors. This process is in line with the laws of insolvency applicable in the 

US but takes the opposite approach than the ‘debtor in possession' method 

followed in the US.147 

d) Creditors’ committee and revival plan148- It is the task of the Interim RP to 

constitute a creditors’ committee. It is the task of this committee to opt for 

either a revival or liquidation. Each decision of this committee requires a 75% 

majority vote.149 The decision of this committee is binding not only on the 

debtors, but also on all the other creditors. The time allotted for taking this 

decision is 180 days.150Different types of revival plans include fresh finance, the 

sale of assets, haircuts, change of management etc. 

Z. Steps involved in liquidation- 

Liquidation may be resorted to in the following circumstances151- 

a) The decision to liquidate the corporate debtor is taken by 75% members of the 

creditors’ committee during the IRP.  

b) Within the period stipulated for insolvency resolution, i.e., 180 days, the 

committee does not approve the resolution plan. 

c) The resolution plan forwarded by the creditors’ committee is not approved by 

the NCLT. 

d) An affected person makes an application to the NCLT for the liquidation of 

the corporate debtor in cases where the debtor contravenes the agreed 

resolution plan.  

As soon as liquidation is ordered, the assets of the debtor vest in the liquidation 

estate. Furthermore, a moratorium is created on any pending legal action against 

the debtor.152 

 
146 § 16 IBC, 2016. 
147In the U.S., the insolvency professionals only oversee the business whose actual controls remains with 
the debtor's management. The major concern of this approach is to prevent the promoters from asset 
stripping. 
148 § 21 IBC, 2016. 
149 § 30 IBC, 2016 
150 § 12(1) IBC, 2016. However, the Code provides for a one-time extension of 90 days, see § 12(3) IBC, 2016. 
151 §33 IBC, 2016. 
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2)  The process of insolvency resolution for individuals/ unlimited partnerships153- 

The Code provides for two separate processes154- 

a) Automatic fresh start 

b) Insolvency resolution 

Under automatic fresh start, a debtor whose default amount falls in a specific bracket not 

exceeding a certain threshold can apply to the debt recovery tribunal (DRT) for 

discharge of the debt. This process allows the debtor to start afresh. 

Under the insolvency resolution, the debtor is required to come up with a repayment 

plan which needs to be approved by the creditor. Thereafter, the DRT passes an order 

that is binding on both the creditor and the debtor. In case the plan proposed by the 

debtor fails, the debtor or the creditor may apply for the bankruptcy order.  

VIII. THE NEW LAW- BEFORE AND AFTER 

The positive aspects of the Insolvency and Bankruptcy Code can be understood best if 

we look at the provisions that existed before the Code came into force. To begin with, 

the following types of resolution for non-performing assets of banks can be considered155- 

a) Under the Recovery of Debts due to Financial Institutions Act, 1993 (RDBFI Act) 

banks could initiate legal action for the recovery of dues. The same could also 

come under the Securitization and Reconstruction of Financial Assets and 

Enforcement of Securities Act, 2002(SARFAESI Act). 

b) Under the Sick Industrial Companies Act, 1985(SICA) or the winding up 

provisions of the Companies Act, 1956, the non-bank lenders or the corporate 

debtor itself could seek legal action for collective resolution of insolvency. 

c) Banks could also choose to restructure the debt under RBI’s Corporate Debt 

Restructuring (CDR) scheme, Strategic Debt Restructuring (SDR) scheme or 

similar mechanisms.  

Under the new law, the cases that are pending at the Board of Industrial and Financial 

Resolution (BIFR) under SICA, can be reinitiated under the Code within a period of 180 

 
152 Once the liquidation process is over the secured creditor can choose to realize his security. However, if 
he wishes to enforce any claims outside the liquidation, he must contribute any excess proceeds to the 
liquidation trust.  
153 The code will apply in cases where the default amount is INR 1000 or above. 
154 §78 IBC, 2016. 
155 Rajeswari Sengupta, Anjali Sharma, How Will IBC Deal with Existing Bank NPAs? RAJEEV SHAHS 
BLOG, (Dec.05, 2016, 11:34 AM), https://ajayshahblog.blogspot.in/2016/12/how-will-ibc-2016-deal-with-
existing.html. 

https://ajayshahblog.blogspot.in/2016/12/how-will-ibc-2016-deal-with-existing.html
https://ajayshahblog.blogspot.in/2016/12/how-will-ibc-2016-deal-with-existing.html
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days. This provision can be found in the 8thSchedule of the Code (the SICA stands 

repealed from 1st December, 2016). For all the other laws and provisions that have been 

mentioned above, the Code is silent on their status once it comes into force. However, it 

is believed that cases pending in the DRT or those admitted in the High Courts under 

the Companies Act, 2013 can be admitted under the Code. Furthermore, cases under the 

CDR or SDR schemes can also be reinitiated under the same. This logically flows from 

the fact that the Code being a law will definitely prevail over SDR and CDR which are 

mere regulatory mechanisms. However, in cases where the High Court is hearing a 

winding-up petition and has ordered a stay on any other legal proceedings then, in that 

case, it would not be possible to reinitiate the case under Code.156 

The aforementioned possibilities are merely theoretical. The real events, however, can 

take the following two forms- 

a) The banks may choose not to reinitiate cases under the Code because of their 

aversion to time-bound resolution. 

b) All corporate creditors, be it financial or operational, can file insolvency petitions 

under Section 6 of the Code. The simple test to find out if they are eligible to 

initiate a case is to check whether the corporate debtor defaulted on an 

undisputed debt.157 

Even in cases where the banks themselves are not willing to initiate an insolvency 

resolution process, the non-bank creditors now have a mechanism to do so.  The banks, 

after the IRP has been initiated by a non-bank creditor, will have no option but to join 

the process. Thus, it can be clearly seen that the new law, by shifting the institutional 

machinery of insolvency resolution from the banking regulator to the Ministry of 

Corporate Affairs, has heralded a completely new chapter in corporate governance. 

IX. INDIAN INSOLVENCY LAWS-FROM THE CONSTITUTION TO THE 

CODE 

Entry 9 in List III of the Seventh Schedule contains the subject ‘Insolvency and 

Bankruptcy’. The Companies Act, 2013 regulates winding up of companies in India. 

Hence, despite the existence of Article 19(1)(g) of the Constitution of India which 

guarantees the freedom of trade and commerce, restrictions have been imposed on the 

closure of any such undertaking. Imposition of such restrictions promotes public interest 

 
156Id. 
157Id. 
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by preventing instances of unemployment. It also promotes a healthy corporate structure 

by strengthening the trust of the stakeholders.  

Before the present Code came into existence, several committees had recommended 

reforms along the lines of the present legislation in order to promote an environment of 

efficient corporate governance158- 

1) Shri. T. Tiwari Committee 

Several instances of industrial sickness in the year 1981 prompted the Reserve 

Bank of India to constitute this Committee. The Sick Industrial Companies Act, 

1985 was enacted by the government following the recommendations of this 

Committee. The main purposes of SICA were the timely detection of sickness in 

industrial companies and faster enforcement of insolvency measures. 

 

2) Justice V.B. Balakrishna Eradi Committee 

The Committee’s report came out in 1999 and recommended the setting up of the 

National Company Law Tribunal which would have the power of revival of sick 

industrial companies. This responsibility was then with the BIFR under SICA.  

The Committee also recommended setting up of a ‘creditors’ committee’ similar 

to Section 141 of Insolvency Act, 1986 of the United Kingdom. All of this, the 

report contended, would lead to efficient and expeditious corporate governance in 

the country.  

 

3) NL Mitra Committee 

The Committee, appointed by the RBI, brought out its report in the year 2001. It 

recommended the consolidation of the various bankruptcy laws that were 

prevalent in the country.  

 

4) JJ Irani Committee- 

It recommended improvements in company law in order to stay at par with the 

global standards. To quote the report- 

“It is important that the basic principles guiding the operation of corporate 

entities from registration to winding up or liquidation should be available in a 

single, comprehensive, centrally administered framework”159 

 
158 CA RAJKUMAR S. ADUKIA, OVERVIEW OF INSOLVENCY LAWS IN INDIA INCLUDING 
CORPORATE INSOLVENCY 14-26 (2015). 
159Id. 
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The need for a ‘central framework' is largely in the context of efficient corporate 

governance that can felicitate expeditious developmental activities. 

 

5) Bankruptcy Law Reforms Committee 

Under the chairmanship of Mr T.K. Vishwanathan, former Secretary General, Lok 

Sabha and former Union Law Secretary, a committee was formed on 22nd of 

August 2014 to study the legal framework of bankruptcy in India. The report was 

submitted on 4th of November 2015. Volume II of the report contains a ‘Draft 

Insolvency and Bankruptcy Bill'.  

All of the above committees stressed upon the need of a uniform insolvency law for the 

entire country keeping in mind the positive effects such a step would have on corporate 

governance. Hence it really cannot be disputed that the positive correlation between 

uniform and exhaustive insolvency laws and the corporate governance environment has 

been recognized all in the country for a long period of time.  

X. CORPORATE GOVERNANCE UNDER THE CODE- AN ANALYSIS OF THE 

INSTITUTIONAL FRAMEWORK 

A. The Adjudicating Authority- 

Under Section 78(3) of the Code160, the adjudicating authority for the purpose of 

Part III (that deals with Insolvency Resolution and Bankruptcy of Individuals and 

Partnership Firms) would be the DRT that was established under the RDBFI Act. 

The adjudicating authority for corporate insolvency (companies, LLPs and 

limited liability entities), on the other hand, would be the National Company Law 

Tribunal (NCLT). The appeal from the NCLT shall lie in the National Company 

Law Appellate Tribunal (NCLAT). The appeal from DRT shall lie in Debt 

Recovery Appellate Tribunal (DRAT). The Supreme Court shall have jurisdiction 

to hear appeals from both the DRAT and the NCLAT.  

 

How will this impact corporate governance? 

Putting into place a robust adjudicatory mechanism will surely promote efficient 

and expeditious dispute resolution. However, given the burden that the NCLT 

would face due to the various references made to it under the Companies Act, 

 
160 The Insolvency and Bankruptcy Code, No. 37, § 78(3), Acts of Parliament, 2016 (India). 
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2013 as also from the various adjudicatory forums that the NCLT seeks to replace, 

a proper judicial impact assessment is the need of the hour.161 Such an assessment 

will help analyze the impact that a particular legislation would have on the 

expeditious delivery of justice and dispute resolution.  

 

B. The Committee of Creditors- 

Under Section 21 of the Code, in case of initiation of an IRP, the interim 

resolution professional is supposed to constitute a Committee of Creditors. This 

committee includes all the financial creditors of the corporate debtor, except all 

the related parties and the operational creditors. A vote of 75% of the voting share 

shall determine the decisions of the committee. Further, Section 22 of the Code 

provides that the committee is required to appoint the resolution professional. 

This resolution professional can also be the interim resolution professional.  The 

committee is required to approve the resolution plan forwarded by the creditor. 

Only after such an approval is the resolution professional required to forward the 

plan to the adjudicating authority for the final approval.  

 

What impact will this have on corporate governance? 

The notes appended with the clause provide that the committee of creditors, are 

best suited to choose the resolution professional, given the fact that the fees 

payable to the professional will be given out of the company’s assets.162 The 

committee, in order to get a good valuation, will seek a resolution professional 

who is well versed with the business and has the requisite skill set to handle the 

peculiar circumstances. Such a mechanism will ensure efficiency and will greatly 

contribute towards revived corporate governance.163 

 

 
161 N.R. Madhava Menon, Judicial Impact Assessment and Timely Delivery of Justice, THE HINDU, 
(June 27, 2008) http://www.thehindu.com/todays-paper/tp-opinion/judicial-impact-assessment-and-
timely-delivery-of-justice/article1285106.ece. 
162 Pramod Rao, Critique of the Insolvency and Bankruptcy Code, 2016, 2NLS Bus L Rev. 1, 3-8 (2016). 
163  See id.  

 

 

http://www.thehindu.com/todays-paper/tp-opinion/judicial-impact-assessment-and-timely-delivery-of-justice/article1285106.ece
http://www.thehindu.com/todays-paper/tp-opinion/judicial-impact-assessment-and-timely-delivery-of-justice/article1285106.ece
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C. Insolvency Professional Agency 

Under Section 3(20) of the Code, any person registered under Section 201 comes 

within the ambit of "insolvency resolution agency"164. Section 199 of the Code 

prohibits enrollment of insolvency professionals without a Certificate of 

Registration issued by the Insolvency Resolution Board.  Further, Section 3(19) of 

the Code describes an insolvency professional as a person enrolled with an 

Insolvency Professional Agency as a member and registered with the Insolvency 

Resolution Board under Section 207. Section 208 lays down the functions of the 

insolvency professional- 

a) As a resolution professional for individuals, partnerships and corporate 

persons. 

b) Bankruptcy trustee for individual and partnership firms. 

c) Liquidator for corporate persons 

In essence, the Insolvency Professional Agency will act along the lines of the 

stock exchange. Just as stockbrokers become members of the exchange, and are 

governed by its bye-laws, so will be the case with insolvency professionals.165 

What impact will this have on corporate governance? 

The impact of Insolvency Professional Agencies (IPAs) on corporate governance 

can be culled out from Section 200 of the Code that lays down the principles that 

the Insolvency Resolution Board should keep in mind while registering IPAs.166 

The insolvency resolution professionals indeed act as cornerstones in making the 

Code a stepping stone towards effective corporate governance.  

D. The Information Utilities- 

Section 3(21) of the Code defines Information Utilities as a person who is 

registered with the board as information utility under Section 210. The roles 

and responsibilities of the Information Utilities have been provided for in 

Section 214 of the Code. Some of them are as follows- 

 
164 The Insolvency and Bankruptcy Code, No. 37, § 3(20), Acts of Parliament, 2016 (India) 
165Menon, supra note 29. 
166 Some of the principles are as follows- 

a) To recruit competent Insolvency professionals who can cater to the needs of debtors, creditors 
and any other stakeholders. 

b) To ensure the growth of the Insolvency resolution Agency for the effective resolution of the 
insolvency and bankruptcy process. 

c) Promote the service of competent insolvency professionals.  
d) To establish good ethical and professional conduct amongst the insolvency professionals.  
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a) Collection and storage of financial information in a format that is 

universally acceptable.  

b) Accept financial information from persons who are obliged to do so. 

c) To meet all the minimum service standards   

d) To store information only after it has been verified by all the concerned 

parties. 

e) Publication of the statistical information as may be specified.  

                   What impact will this have on corporate governance? 

It will provide a repository of information which will greatly facilitate the 

process of insolvency resolution. The availability of such information to the 

adjudicatory authorities will help them decide whether a debt really exists, or 

not.167 However, some commentators have pointed out the multiplicity of 

repository facilities that will come into existence, especially as the current 

Code does not provide for their consolidation.168 The Registrar of Companies 

under the Companies Act, 2013 already acts as a repository. A similar 

repository also exists for the limited liability companies. Hence, this provision 

is being viewed as a missed opportunity as far as the consolidation of all the 

repositories was concerned. Moreover, since the responsibility to submit the 

financial information has been cast on the financial creditor, and not on the 

debtor, casts serious doubts on the effectiveness of this institutional 

framework. 

E.  The Insolvency and Bankruptcy Board of India 

It has been established under Section 188 of the Code. The Board is 

constituted as a body corporate having perpetual succession and a 

common seal. The members of the Board are appointed by the Central 

Government. The members will comprise of one chairperson, three ex-

officio members from the central government (one each from the Ministry 

of Finance, the Ministry of Corporate Affairs and the Ministry of Law), 

another member will be one appointed by the RBI. Further, there are three 

other members of which three are full-time members. The need for a 

regulatory body becomes more profound in light of the several 

 
167 Shishir Mehta et al., The Insolvency and Bankruptcy Code, 2016 — New Road and New Challenges, 
SCC ONLINE (Jul. 7, 2016), http://www.scconline.com/Members/MySCCOnlineFolderView.aspx#.  
168Menon, supra note 29. 

http://www.scconline.com/Members/MySCCOnlineFolderView.aspx
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institutional frameworks that the Code envisages. The involvement of all 

the stakeholders is being pitched as the singular aim with which the Board 

has been created. The roles and responsibilities of the insolvency 

professionals can be found in Section 196 of the Code. Some of them have 

been listed as under- 

a) The role of registering the IPAs, information utilities and the 

insolvency professionals and to renew, withdraw and suspend their 

registration whenever the need may arise. 

b) Levy fee or charges for the registration of the bodies and persons 

mentioned above. 

c) Lay down the standards that will govern the insolvency professionals, 

agencies and the information utilities. 

d) Create a curriculum for the examination of the insolvency 

professionals.  

e) To ensure that the insolvency professionals, agencies and the 

information utilities are carrying out their functions in compliance with 

the code, by regularly inspecting and investigating their work. 

f) If any regulation requires the publishing of any information, data, 

research studies etc., to do the same in an efficient manner. 

g) In cases of insolvency and bankruptcy, collect and maintain records of 

the same. 

h) If required, enter into a memorandum of understanding with other 

statutory authorities. 

i) Keeping in mind the myriad grievances that may arise owing to such a 

vast institutional framework envisaged by the Code, the Board has also 

been given the task to develop a grievance redressal mechanism. 

 

How will the creation of the board impact corporate governance? 

Under a legislation such as the Code, where every technical process relating to 

insolvency and bankruptcy has been made time-bound, the need for an overall regulator 

becomes inevitable. One of the key facets of effective corporate governance is the ability 

to put in place a system that is accountable and transparent. The Board has been 

entrusted with some crucial functions like laying down the standards the insolvency 

professionals, IPAs and the information utilities are supposed to live up to. As far as the 
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board is able to maintain transparency in regulating and registering the above entities, it 

will definitely emerge as a bulwark in the field of corporate governance. Furthermore, the 

more the number of corporate stakeholders that the Board is able to reach out to (for the 

purpose of streamlining major decisions), the more successful it will be on the altar of 

corporate governance.  It is also to be noted that all the functions mentioned above are a 

perfect balance of legislative, administrative and quasi-judicial functions that the Board 

is supposed to perform.169 

XI. CORPORATE GOVERNANCE AND THE CODE- THE GLITCHES AND 

LOOPHOLES 

The previous section examined the viability of the institutional framework that the Code 

envisages in light of the standards of corporate governance that the law is expected to 

meet. In this section, the author attempts to identify the glitches, if any, that exist in the 

framework envisaged by the law and means to overcome the same. 

a) The infrastructure conundrum- In order to do complete justice to the objectives 

of the Code, the infrastructure that it envisages will have to be supported by 

professionals who have the required expertise. If the government is able to roll 

out the entire infrastructure within a short period of time, that would indeed be a 

laudable effort and would contribute towards achieving most of the corporate 

governance goals laid out under the Code in an expeditious manner.170 

b) The quest for skilled professionals- Since the Code has come up with a dual 

restructuring-liquidating approach, the insolvency professionals would be 

required to learn its nuances as early as possible for a quick roll out of the Code. 

Another challenge will be the availability of such professionals all over the country 

and not just in the big financial hubs. One of the key steps towards effective 

corporate governance in a democracy is to make it inclusive and alive to the 

concern of those sections who have been hitherto kept away from its ambit.  

Other than these professionals, amajor challenge is the lack of qualified judges. 

This can be seen from the low productivity of judges in the DRTs.171 These 

 
169 Shishir, supra note 43. 
170Id. 
171Shailesh Menon, Bankruptcy Code:Huge Pile Ups Is The Real Challenge, THE ECONOMIC TIMES 
(Feb. 23, 2017,  12:45 AM),  http://economictimes.indiatimes.com/news/economy/policy/bankruptcy-
code-huge-pile-up-is-the-real-challenge/articleshow/57301047.cms  Over 12 Lakh cases were pending 
before the DRT i.e., over 3,500 cases per judge. 

http://economictimes.indiatimes.com/news/economy/policy/bankruptcy-code-huge-pile-up-is-the-real-challenge/articleshow/57301047.cms
http://economictimes.indiatimes.com/news/economy/policy/bankruptcy-code-huge-pile-up-is-the-real-challenge/articleshow/57301047.cms
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hurdles will have to be overcome if an effective corporate governance regime is 

desired.  

c) The system of adjudication- It is being estimated that the NCLT, apart from 

handling the new cases under the Code, will also be burdened with an additional 

25,000 cases filed under the Companies Act, 2013 and SICA.172 Apart from this, as 

already discussed, cases filed under other regulations like the SARFAESI Act and 

CDR and SDR schemes may also pile up before the NCLT. Per some estimates, 

there will be 4,000 cases from the Company Law Board, 700 BIFR cases, 5,200 

winding-up related cases from various High Courts and an approximate 15,000 

cases from the DRT.173 Such backlogs are bound to impede the time bound 

resolution process that is being envisaged under the Code.  

d) The curious case of cross border insolvency- The Code gives a two-pronged 

approach to deal with the issue of cross-border insolvency. However, it stops 

short of suggesting a comprehensive framework for the same. In cases where 

Indian companies have assets located in several parts of the world and vice versa, 

a holistic insolvency mechanism cannot really exist without the adoption of a 

comprehensive mechanism like the UNCITRAL model on cross-border 

insolvency. 174Hence, it can be very well said that though the Code recognizes the 

situation of cross-border insolvency, it does not provide an effective legal 

mechanism to tackle the same. This shortcoming of the Code can go a long way 

in impeding the kind of corporate mechanism that is envisaged.175 

XII. CONCLUDING REMARKS 

With respect to insolvency resolution, India ranks 136 out of 189 countries as per the 

Ease of Doing Business Report of 2016.176 For every dollar of credit, a secured creditor 

gets only 25.7% from an insolvent firm at the end of insolvency proceedings. To top it all 

off, an IRP used to take an average 4 years to conclude. When it comes to OECD 

countries, within just 1.7 years, creditors may recover as much as 72.3%. 177 

In light of the above facts, the Code aims to promote investments, to give an upward 

swing to the credit market, to take India higher up on the ease of doing business, and to 

 
172 Id.  
173Id. 
174 Shishir, supra note 43. 
175 Id.  
176 WORLD BANK GROUP, EASE OF DOING BUSINESS REPORT (2016). 
177 Express News Service, Bankruptcy code: creative destruction, THE INDIAN EXPRESS (May 13, 2016, 
12:01 AM), http://indianexpress.com/article/opinion/editorials/bankruptcy-code-passed-india-
bankruptcy-law-industrial-companies-act-2797555/.  

http://indianexpress.com/article/opinion/editorials/bankruptcy-code-passed-india-bankruptcy-law-industrial-companies-act-2797555/
http://indianexpress.com/article/opinion/editorials/bankruptcy-code-passed-india-bankruptcy-law-industrial-companies-act-2797555/
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free the resources available with the banks for other uses.178 According to Finance 

Minister Arun Jaitley, the legal framework envisaged under the Code will lead to the fast 

development of the Indian credit market and will also give a boost to an environment of 

entrepreneurship.179 

As is evident from the string of newspaper reports, the Indian banking industry is in the 

midst of a crisis. 180Per data of the RBI, bad loans grew to a whopping 14.5% of the 

banking sector loans at the end of December 2015. That means that almost 10 million 

worth of loans are stuck. As of March 2017, the gross NPAs in India stood at Rs. 7,28,768 

crore amounting to 5% of the GDP.181 

Recent trends after the introduction of the Code- 

I. THE TROUBLED STEEL COMPANIES- Three steel companies who together 

owe lenders a debt totaling to Rs. 1 lakh crore have attracted adjudication under 

the Code. Essar Steel, Bhushan Steel and Electro Steel have been taken to the 

NCLT post a directive of the RBI dated 13th June 2017 asking banks to refer over a 

dozen such cases to the tribunal.  

Analysts have pointed out that the India Inc. will undergo a new chapter of 

insolvency resolution and corporate governance with the roll out of the Code.182 

Before the Code, the corporate debtors were hitherto able to seek concessions and 

 
178 ENS Economic bureau, Insolvency and bankruptcy code: a legislation to promote investments, develop 
credit markets, THE INDIAN EXPRESS (Dec. 22, 2015, 12:01 AM), 
http://indianexpress.com/article/india/india-news-india/insolvency-and-bankruptcy-code-a-legislation-
to-promote-investments-develop-credit-markets/.   
179Id.  
180 Rohan Abraham, All you need to know about India's NPA crisis and the FRDI Bill, THE HINDU (Dec 9, 
2017, 4:50 a.m.), http://www.thehindu.com/business/Economy/all-you-need-to-know-about-indias-npa-
crisis-and-the-frdi-bill/article21379531.ece. ;  PTI, Year in Review: How the Banking Sector Performed in 
2017, THE HINDU (Dec 28, 2017, 1:26 a.m.), http://www.thehindu.com/business/Economy/year-in-
review-how-the-banking-sector-performed-in-2017/article22293177.ece. ; Dinesh Unnikrishnan, Kishor 
Kadam, Explained in 5 charts: How Indian banks' big NPA problem evolved over years, FIRSTPOST (Feb 
10, 2016, 7:23 a.m.), http://www.firstpost.com/business/explained-in-5-charts-how-indian-banks-big-npa-
problem-evolved-over-years-2620164.html. ; FE Online, Demonetisation Impact: Bank NPAs Mount to Rs 
614,872 Crore, Set to Rise Further, FINANCIAL EXPRESS (May 17, 2017, 2:25 p.m.), 
http://www.financialexpress.com/industry/banking-finance/demonetisation-impact-bank-npas-mount-
to-rs-614872-crore-set-to-rise-further/558916/.  
181 Special Correspondent, Gujarat High Court Denies Relief to Essar Steel in Insolvency Case, THE 
HINDU, July 18, 2017, at 13.  
182 See Archan Shah, Objective of Insolvency Law: Resolution Over Liquidation?, BUSINESS TODAY (Dec 
19, 2017, 9:25 a.m.), https://www.businesstoday.in/opinion/objective-of-insolvency-and-bankruptcy-law-
ibc-resolution-liquidation/story/266337.html.; see also CMA J K Budhiraja, Insolvency Resolution 
Process, Liquidation and Opportunities for CMAs Under IBC, 2016, ICMAI (Dec, 2016), 
http://www.ipaicmai.in/IPA/Upload/Article-IRP.pdf .;  see generally Jayshree P. Upadhyay, A Year 
Later, The Insolvency and Bankruptcy Code is Still Evolving, LIVEMINT (Jan 26, 2018, 8:20 a.m.), 
http://www.livemint.com/Industry/X3wAbf9I3Um8xTDUdbeHaL/A-year-later-the-Insolvency-and-
Bankruptcy-Code-is-still-ev.html.  

http://indianexpress.com/article/india/india-news-india/insolvency-and-bankruptcy-code-a-legislation-to-promote-investments-develop-credit-markets/
http://indianexpress.com/article/india/india-news-india/insolvency-and-bankruptcy-code-a-legislation-to-promote-investments-develop-credit-markets/
http://www.thehindu.com/business/Economy/year-in-review-how-the-banking-sector-performed-in-2017/article22293177.ece
http://www.thehindu.com/business/Economy/year-in-review-how-the-banking-sector-performed-in-2017/article22293177.ece
http://www.firstpost.com/business/explained-in-5-charts-how-indian-banks-big-npa-problem-evolved-over-years-2620164.html
http://www.firstpost.com/business/explained-in-5-charts-how-indian-banks-big-npa-problem-evolved-over-years-2620164.html
http://www.financialexpress.com/industry/banking-finance/demonetisation-impact-bank-npas-mount-to-rs-614872-crore-set-to-rise-further/558916/
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https://www.businesstoday.in/opinion/objective-of-insolvency-and-bankruptcy-law-ibc-resolution-liquidation/story/266337.html
http://www.livemint.com/Industry/X3wAbf9I3Um8xTDUdbeHaL/A-year-later-the-Insolvency-and-Bankruptcy-Code-is-still-ev.html
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leverages with the aid of those who wielded political power.183 All of this lead to 

the extreme politicization of corporate governance.   

Getting back to the Essar Steel case, it is important to point out that the Gujarat 

High Court on 17th of July, 2017, refused Essar Steel’s plea against the 

proceedings initiated against it before the NCLT. This goes on to show that the 

creation of a holistic code on corporate governance has ensured that the canons 

of effective corporate governance can now be protected by the judicial organ on 

the premise of clearly defined norms and guidelines laid down under the 

comprehensive scheme of the code.   

II. ICICI BANK V. INNOVENTIVE INDUSTRIES LIMITED184- 

The Mumbai NCLT on January 17, 2017 passed an order admitting an application 

filed by the ICICI Bank requesting the initiation of Corporate Insolvency 

Resolution process (CIR) against Innoventive Industries Ltd. It was alleged that 

the corporate debtor, i.e., Innoventive Industries had taken a working capital 

facility, a term loan facility and External Commercial Borrowings and had 

defaulted in the payment.   

The contentions of Innoventive Industries were as follows- 

a) That they be declared a ‘relief undertaking’ under the Maharashtra Relief 

Undertaking (Special Provision Act), 1958 (MRU Act) and hence the 

proceedings would stand abated till 21st July 2017.   

b) Further, the debtor argued that the MRU Act had a non-obstante clause 

which enabled the State Government to suspend any remedy in relation to 

liability incurred by an entity before being declared as a relief undertaking.  

The NCLT, however, rejected the above contentions made by the debtor and 

ordered the moratorium period by accepting the creditor's application. 

The reasoning given by the court was as follows- 

a) That the Code contains a non-obstante clausewhich clearly states that the 

provisions of the Code shall have an overriding effect over any other law in 

force for the time being.  

 
183Id. 
184 Kumar Saurabh Singh, Ashwin Bishnoi, Rajeev Vidhwani &Dhwani Shah, India: Insolvency Code: The 
National Company Law Tribunal kick starts business, MONDAQ ( Feb. 13, 
2017).http://www.mondaq.com/india/x/568042/Insolvency+Bankruptcy/Insolvency+Code+The+Natio
nal+Company+Law+Tribunal+Kickstarts+Business. 
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b) Further, the suspension clause was declared inoperative given the overriding 

effect of the concerned provision in the Code.  

c) Declaration of the moratorium was found to be consistent with the objective 

of the state law (MRU Act) as well, i.e., the welfare of the workers. 

 

In response to this decision, the debtor filed a writ petition in the High Court 

of Bombay challenging the constitutional validity of the Code. This challenge 

was based on the ground that the Code does not offer a proper hearing to the 

corporate debtor against whom CIR is sought to be initiated. It has been 

contended that the Code is in violation of the principles of natural justice.  

The above challenge to the constitutionality sets out a pattern that may come 

more frequently in the near future. Such challenges will act as impediments in 

the way of smooth corporate governance that the Code envisages. In such a 

scenario, the judiciary is expected to play a major role by issuing necessary 

directions to uphold the principles of natural justice and staying in line with 

the NCLT Rules, 2016. 

 

III. RE: SYNERGIES- DOORWAY AUTOMATIVE LIMITED (SDAL)185- 

The mayhem of laws that have been enacted post the enactment of the current 

Code forms the root of this case. The reference by Synergies-Doorway 

Automotive Limited (SDAL) in the Board for Industrial and Financial 

Reconstruction (BIFR) under the SICA Act abated due to the enactment of the 

SICA Repeal Act of 2003. The NCLT, after admitting the application in line with 

the provisions of the SICA Repeal Act, imposed a moratorium on all other legal 

proceedings including the ones under SARFAESI Act. The NCLT was silent on 

the status of the decision that was given in the matter by BIFR and the 

subsequent appeal that lay before the Appellate Authority.  

It can clearly be seen that the adjudicatory authorities under the Code will have to take a 

quick call with regard to the status of the laws prior to enactment of the Code. Only once 

this clutter is solved, will the mechanism that is envisaged under the Code lead to 

effective corporate governance. The Code does seem to be inclined towards the 

creditors. Neither the debtor nor the adjudicating authority has much say in the process 

of resolution.  On the above premise, many critics have pointed out that the Code falls 

 
185 Kumar Saurabh, supra note 57. 
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short on the aspect of constitutionality.186 The Code, it is argued, fails to provide the 

debtor with an opportunity to be heard.187 

A further question on constitutionality stems from the fact that the Code imposes no 

confidentiality obligations on the person accessing the information memorandum 

compiled by the insolvency professional. This, as has been rightly pointed out, can lead 

to misuse of proprietary information of the corporate debtor and therefore impinge the 

fundamental right to business under Article 19(1)(g) of the Constitution of India. 188 

In light of the above discussion, it can be seen that the Code will be able to perpetuate a 

regime of efficient corporate governance, only when the interest of all the parties are 

balanced on the altar of constitutionality.  To conclude I would like to quote the words of 

Advocate Johan Myburgh- 

“Corporate governance is not a matter or right or wrong -it is more nuanced than that." 

Clearly, there can be no right or wrong in a code of such dimensions. Given that it has 

been birthed with the best of intentions, a little tweaking here and there will make it alive 

to the current needs of corporate governance. 

 

  

 
186Goda Raghavan, No Level Playing Field, THE HINDU, August 12, 2017, at 6. 
187Maneka Gandhi v. The Union of India, (1978) 1 SCC 248 (India) (concluding that an authority is under a 
legal responsibility to provide reasonable opportunity to be heard in cases where the rights of an individual 
may be affected by the proposed action).  
188Supra note 61. 
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LACUNAE IN THE PREVALENT CORPORATE GOVERNANCE STRUCTURE IN INDIA - IN 

LIGHT OF THE TATA-MISTRY DISPUTE
* 

ABSTRACT 

This paper aims to highlight the deficiencies in the present corporate governance 

system with respect to non-promoter shareholders. The corporate governance 

regime in India largely consists of family owned corporations, as well as 

corporations with concentrated ownership. These are different from the structures 

mainly found in the U.S.A or the U.K. i.e. widely held corporations. However, the 

promoter- controlled and promoter-centric corporate structure has always 

hampered the interest of minority shareholders, and has steered corporations and 

conglomerates towards the benefit of the promoters, while simultaneously 

maintaining a semi-dictatorial regime.  Corporate jurisprudence in India has 

undergone several changes in order to protect the interest of the minority 

stakeholders and maintain neutrality in the Board, but it has failed to do so.  The 

Companies Act, 2013 (“the Companies Act) brought about significant changes 

with the sole objective of ensuring transparency and stricter compliance, but in 

light of the Tata-Mistry feud, several questions have been raised regarding the 

competency of the structure that the Companies Act intended to create. 

Furthermore, the paper aims to analyse the influence of the Sarbanes-Oxley Act 

on the Companies Act and the subsequent role of Independent Directors in a 

promoter-controlled corporation. As its primary objective, this paper assesses the 

prevalent structure to determine whether the Companies Act is sufficiently armed 

to protect the rights of the minority shareholders as well as other stakeholders.  

Additionally, this paper includes a basic analysis of the Companies (Amendment) 

Act, 2017, and its potential ramifications on India’s corporate governance. This 

study emphasises the need for a professionally managed and controlled 

enterprise, which caters to all the stakeholders of a corporation, promoter as well 

as non-promoter. 
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INTRODUCTION 

The Indian corporate sector is akin to a prodigal, albeit mischievous child who is 

expected to emerge as a genius in the future, but is riddled with functional and 

egotistical issues which hamper its growth and development. In a bizarre turn of events, 

one of India’s, or rather the world’s largest and most dynamic business conglomerate 

witnessed a magnanimous spat between the-then chairman, Mr. Cyrus Mistry, and the 

chairman emeritus Mr. Ratan Tata, with Mr. Mistry consequently quitting as the director 

from the board of key operating Tata companies on 19th December, 2016, before a 

scheduled EGM intended to oust him as the Director. 

Prior to this, Mr. Mistry had been ousted as the chairman of Tata Sons on 24th October, 

2016, despite the vociferous opinion of most of the independent directors, who stated 

otherwise. The aggrieved Mr. Mistry openly launched a scathing attack against this 

move by calling his dismissal an “illegal coup”.189 

Eventually, the matter reached the National Company Law Tribunal (hereinafter 

referred to as “the NCLT”) on the behest of Mr. Mistry, via firms owned and operated by 

his family, citing oppression and mismanagement190 in Tata Sons. As a reaction to this, 

Tata Sons sent Mr. Mistry a legal notice alleging violation of confidentiality norms and 

criminal breach of trust in lieu of the disclosure of pertinent and private information. 

The issue that arises here is much larger than a simple game of boardroom politics. It 

addresses a significant question with respect to the existing structure of corporate 

governance in India, and aims to distinguish between promoter-based governance and 

professional-based governance. 

 

I. HOW THINGS UNFOLDED 

For the sake of clarity and better understanding, the authors have provided a summary of 

the events. The controversy can be traced back to 24th October, 2017, when Mr. Cyrus 

Mistry was removed as the Chairman of Tata Sons and Mr. Ratan Tata was appointed as 

the interim Chairman for four months. In his response, on October 26, Mr. Cyrus Mistry 

levelled a series of allegations against Mr. Ratan Tata in a letter to the board of Tata 

Sons, saying that he had been pushed into the position of a 'lame duck' chairman. Mr. 

 
189 FP Staff, Ratan Tata-Cyrus Mistry spat: Here's the timeline of the biggest corporate battle of 2016 in a 
graphic, FIRST POST, December 28, 2016. 
190  Section 241, The Companies Act, 2013, Act 18 of 2013, Acts of Parliament, 2013 (India). 
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Ratan Tata wrote to the employees that Tata Sons board felt that Mr. Mistry's removal 

was absolutely necessary for the future success of the Tata Group.191 

Soon after his ouster as Chairman of Tata Sons, Mr. Cyrus Mistry was removed from the 

chairmanship of Tata Consultancy Services, which was subsequently followed by his 

removal from the chairmanship of Tata Global Beverages and Tata Steel.192 

However, Mr. Cyrus Mistry received support from the independent directors of Tata 

Chemicals, Tata Motors, and the independent director of Tata Steels, Mr. Nusli Wadia. 

Both Mr. Nusli Wadia and Mr. Cyrus Mistry were sent a removal notice by Tata Steel & 

Tata Sons respectively, on 12th November. 

Consequently, on 19th December, Mr. Cyrus Mistry resigned from the directorship of key 

operating Tata companies. On 20th December Mr. Cyrus Mistry moved to the NCLT 

against Mr. Ratan Tata, Tata Sons and some of its directors. 

 

II. LEGAL ASPECTS INVOLVED 

The substantial question of law in this dispute was primarily on the maintainability of 

the suit. As the statutory requirement for filing a suit under Section 241(Oppression and 

Mismanagement) of the Companies Act 2013, (hereinafter referred to as “The 2013 Act”) 

is that the aggrieved member should have at least 10% of the issued share capital. 

However, the NCLT is entitled to exercise its discretion and waive this threshold, if an 

application is made to it, seeking the same. 

The Petitioner (Cyrus Investment Pvt. Ltd. and Sterling Investment Pvt. Ltd.) contended 

that their total holding in Tata Sons amounted to 18.7% of the equity share capital. 

However, when preference share capital was taken into account, the total holding of the 

petitioner fell to 2.7% of the total issued capital.  

On 7th March, 2017, NCLT dismissed the petition filed by Mr. Cyrus Mistry’s firms 

alleging mismanagement and oppression of minority shareholders, followed by a 

dismissal of the application for waiver of the threshold under Section 244 on 17th April. 

However, this decision of the NCLT attracted the ire of legal experts for the hyper-

technical approach adopted. Consequently, the petitioner firms moved to the National 

Company Law Appellate Tribunal (hereinafter referred to as “the NCLAT”).  

 
191https://www.legallyindia.com/the-bench-and-the-bar/the-tatas-v-cyrus-dispute-a-handy-timeline-from-
7-december-to-now-00011130-8213 
192 http://www.livemint.com/Companies/xn6kXBKpa0dNXuPByK7r9L/Tata-vs-Mistry-A-timeline.html 
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On 21.09.2017, the Hon’ble NCLAT clubbed both the matters and vide its judgment, 

granted a much sought relief to Cyrus Mistry firms, and partly corrected the conclusions 

at arrived by the Ld. NCLT. It dismissed Cyrus Mistry’s appeal under Section 241 of the 

Companies Act on the ground of maintainability, and settled the controversy by 

concluding that “Issued Share Capital” as referred to in Section 241 includes both Equity 

shares & Preference shares. However, after perusing the contentions raised and 

considering the “exceptional circumstances” of the case, the Hon’ble NCLAT allowed 

the application for waiver under Section 244 of the Companies Act, and remitted the 

matter back to NCLT for fresh consideration.  

The appellate tribunal also opined in paragraph 169 of the judgement, vis-à-vis its obiter 

dicta, that the impugned order failed to take into accounts all the facts mentioned above, 

and that the application under section 241 regarding oppression and mismanagement 

cannot be said to be frivolous, or without merit. Having said that, they set aside the 

impugned order dated 17th April 2017, and granted waiver to the appellants, thereby 

allowing them to file an application under section 241, as mentioned above. 

 

Therefore, the Tata-Mistry feud raises serious questions regarding the competency of 

our existing corporate governance structure in protecting the interest of non-promoter 

shareholders. The main question that arises is whether the NCLT, in the interest of 

justice and equity, ought to have examined the issued on its merit rather than operating 

in a cyclo-styled manner in dismissing the plea. The NCLT should have considered that, 

in the present situation, Tata Sons, which owns a majority stake in several public 

companies, cannot be let off on a technical requirement. 

 

III. ISSUE ADDRESSED 

A. Jurisprudential Development 

This study aims to understand the deficiencies in corporate governance in India as 

enshrined under the 2013 Act, with respect to protection of the rights of minority 

shareholders. In every corporate entity, there exists a Principal-Agent relationship193. 

Principals consist of the shareholders, who are the owners of the company and Agents 

are the management, who look after the day-to-day affairs of the company, i.e. those who 

 
193 Sridhar Gogineni, Scott C. Linn, and Pradeep K. Yadav, Ownership Structure, Management Control and 
Agency Costs, SEMANTIC SCHOLARS, 
HTTPS://PDFS.SEMANTICSCHOLAR.ORG/284B/6D72E5BF468DD2297558098AD2227EEF3654.PDF 
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are entrusted with the management of the company. However, the theory states there 

has always been conflict between the two entities. Thus, this relationship gives rise to 

the ‘Agency Problems’. Agency problems can be divided into two types.  

Type-1 is the vertical agency problem, which means the conflict between the principal 

(the owners) and the agent (the management). This type of agency problem can be 

found mainly in the U.S.A or the U.K, where there is dominance of widely held 

companies. 

Type-2 is the horizontal agency problem. This includes the conflict between the 

controlling majority shareholder and the dispersed minority shareholders. There is no 

role of the management in this type of agency problem, as it is presumed that the 

controlling majority is the management. This type of agency problem is generally found 

in corporations with concentrated ownership structure, mostly in Asian countries such as 

India, where there is predominance of family-controlled enterprises etc. Therefore, 

horizontal agency problem is designed to protect the rights of ‘minority shareholders’. 

There is no definition of the term ‘Minority Shareholders’ in the 2013 Act. Therefore, a 

legal definition of the same can be found in Black’s Law Dictionary, wherein the term 

‘Minority Shareholder’ has been defined as an “equity holder with less than 50% 

ownership of the firm's equity capital and having no vote in the control of the firm.194” 

However, a technical definition can be extracted from the provisions (Section 235 and 

Section 244) of the 2013 Act. ‘Minority shareholders’ are therefore “those shareholders 

who hold 10% of the share capital or minimum hundred shareholders whichever is less in 

companies with share capital and 1/3rd of the total number of its members in case of 

companies without share capital.” 

Furthermore, the 2013 Act provides for a new category of shareholders i.e. “Small 

Shareholders”. Section 151 defines “Small Shareholder” as a shareholder holding shares 

of nominal value of not more than twenty thousand rupees or such other sum as may be 

prescribed.  

Therefore, upon perusal of the present corporate governance structure, we can conclude 

that, there are three types of shareholders,  

• Majority Shareholders 

• Minority Shareholders 

• Small Shareholders 

 
194 https://thelawdictionary.org/minority-shareholder/. 

https://thelawdictionary.org/minority-shareholder/
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However, for the purpose of this paper, we propose to divide Shareholders in two 

categories- 

• Promoter Shareholder 

• Non-Promoter Shareholder 

 

Jurisprudence in India has been primarily derived from English jurisprudence, from 

which the concept of minority shareholder rights first arose. The leading case in this 

context is Foss v. Harbottle195, wherein it was held that “courts will not intervene in the 

internal administration of a company at the instance of a shareholder and will not 

interfere with the management of a company by its directors so long as they are acting 

within the powers conferred on them under the Articles of the company. Nothing related 

to an internal dispute between shareholders is to be made the subject of an action by a 

shareholder.” However, this principle was gradually exposed to exceptions and 

subsequently displaced by codification. This principle has been reiterated in the Indian 

case of Rajahmundry Electric Supply Corporation196 and Bagree Cereals.197 

However, as English jurisprudence evolved and started acknowledging the rights of 

minority shareholders, it also influenced Indian lawmakers in doing the same. Section 

210 of the English Companies Act, 1948 gives rights to minority shareholders to bring an 

action before the court in lieu of the oppression caused by majority shareholders. 

Incorporation of this section in the Companies Act, 1956 as well as provision for remedy 

in case of mismanagement of the company’s affairs was recommended by the report of 

Parliamentary Committee, 1952. Thus, the English Section 210 was materially adopted as 

Section 397 of the Companies Act, 1956. The 2013 Act was adopted upon the 

recommendation of various committees such as JJ Irani Committee, Naresh Chandra 

Committee etc. which further enhanced the remedies available in the 1956 Act, for the 

protection of minority shareholders, by including Chapter XVI which deals with 

“Prevention of Oppression and Mismanagement”. But are these remedies sufficient 

enough to safeguard the interest of minority shareholders? 

 

 
195 Foss v. Harbottle (1843) 67 ER 189. 
196 Rajahmundry Electric Supply Corporation v A. Nageshwara Rao (1955) SCR (2)1066.   
197 Bagree Cereals v. Hanuman Prasad Bagri (2001) 105 Comp Cas 465 Cal. 
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B. Discrepancies in the New Act and the Present Structure  

It can be seen that India in the 21st century has a promoter based mind-set when it comes 

to corporate governance, despite the 2013 Act urging us to take a different stance. The 

2013 Act borrows a page out of the American legislation when it comes to corporate 

governance. It mandates that we follow the philosophy enshrined in the Sarbanes-Oxley 

Act of 2002, which dictates that a shareholder is equal in all contexts and thus, there are 

detailed instructions on how things are to be governed and how a committee should be 

formed. There is adequate importance given to independent directors198 and their role in 

the governance process. However, the reality is starkly different. 

In effect, we rarely follow this philosophy, and we grossly undermine the role of 

independent directors and minority stakeholders. Due to the existence of large 

conglomerates and holding groups, wherein there exist promoters within promoters, it 

becomes difficult to disentangle the mess which subsequently ensues. To elaborate 

further, we need to understand the confusion that is created. On one side, we have cross 

holdings and subsidiaries which form a part of major stake holdings of the company 

whose governance is at stake. Consequently, this has a cascading effect in the procedure 

of the governance. As a result, the promoters have their own trust and that trust has its 

own form of governance, which grossly interferes with the system that ought to be 

followed if the Sarbanes-Oxley philosophy is to be adhered to. Consequently, it affects 

the decision making and the rights of minority shareholders, who are left wondering 

whether their opinion is lost amongst a sea of promoter-oriented decisions. 

On the other hand, this cascading hierarchy is not helped by the fact that banks and 

financial institutions in India single out promoters as elite owners, and ask for lien on 

the promoter’s shares, while considering other minority shareholders as merely 

employees. For example, the Shapoorji Pallonji Group (Sterling Investment Corp. and 

Cyrus Investments) owned by the Mistry family controlled about 18.7% of the Tata Sons, 

and yet, despite Mr. Cyrus Mistry being the chairman and an important shareholder, 

neither were their rights considered, nor were the independent directors given any 

considerable say in this matter.  

This situation creates a fundamental contradiction, or a faux pas as our conduct is 

visibly different from the legal standing of the 2013 Act. The 2013 Act, despite its 

emphasis upon strict compliance and adherence, seeks to ensure that companies are 

governed better, more efficiently, and most importantly, with transparency. However, 

 
198 Section 149(4), The Companies Act, 2013, Act 18 of 2013, Act of Parliament, 2013 (India). 
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this veil of ‘elite promoter-oriented system’ is in clear contravention to the 

aforementioned provisions. 

In order to further highlight the discrepancy in ‘what is’ and ‘what ought to be’, and the 

effort made by the 2013 Act to change the present system, we must understand the 

corporate governance regime in India. 

Primarily, before the introduction of the 2013 Act, corporate governance in India was 

guided by Clause 49 of the Listing Agreement. The New Act sought to make various 

changes in order to ensure that there exists transparency in the functioning of listed 

companies, and minority shareholders are given more say. It mandated the recognition 

of independent directors and the importance of minority stakeholders, along with rules 

that govern the functioning of the same. Furthermore, a company that has professional 

compliance and a good system of corporate governance encourages much more 

confidence amongst stakeholders, directors, investors and FIIs. Its objective is to 

safeguard the rights of the minority shareholders and to limit the attempts of the 

promoters to exercise unauthorized control. 

It is noteworthy that the term independent director’ is in accordance with Section 149(6) 

of the 2013 Act, and it clearly states that the independent director must neither have, nor 

have had, any pecuniary relation with the company, its holdings, its subsidiary, its 

associate, its promoters, or their directors199. However, the Companies (Amendment) 

Bill, 2016, passed by the Lok Sabha on July 27th, 2017, states that an interest up to 10% as 

an independent director is allowed.200 This appears to be another manoeuvre to keep a 

promoter-based system alive. 

C.  Role of Independent Directors 

Another deficient aspect of the existing corporate governance regime, as apparent from 

the Tata-Mistry dispute, is how vulnerable the independent directors can be made in a 

corporation with concentrated ownership. The core of corporate governance is the board 

of directors, appointed by the shareholders to supervise and manage the company, and 

ensure that all efforts are made by legal and ethical means to expand the business and 

maximise long-term corporate value. Therefore, the directors are fiduciaries of the 

shareholders. However, in instances where the objectives of the management differ from 

those of the shareholders, the non-executive directors on the board must be able to speak 

 
199 Section 149(6)(c), The Companies Act, 2013, Act 18 of 2013, Act of Parliament (India) 
200 Ministry of Corporate Affairs (2016). The Companies Law Committee, The Government of India, pp.51-
55. ://www.mca.gov.in/Ministry/pdf/Report_Companies_Law_Committee_01022016.pdf [Accessed 24 
Aug. 2017]. 
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in the interest of all the shareholders. Therefore, ‘independence’ has become a critical 

issue in determining the composition of any Board. Independent directors, thus, play an 

inviolable role in protecting the rights of the dispersed minority and in creating a just 

and fair environment in a corporate entity.  

The Cadbury Committee, in its report in 1992, emphasised the need for independent 

directors for better corporate governance201. Independent directors function as an 

oversight body in monitoring performance and are required to ‘question’ the company 

on relevant issues in their position as trustees of stakeholders.  

The 2013 Act provides for the appointment of independent directors202. It states that an 

independent director with respect to a company is a director distinguished from a 

managing director or a full-time director, whom the Board regards as a person of 

integrity with relevant expertise and experience. An independent director is supposed to 

be a person who is not, or has never been, the promoter of the company, its holding, 

subsidiary or any associate company. She or he should not be related to any promoters or 

directors in the company. Furthermore, the 2013 Act requires that there should be no, nor 

should have there been, any pecuniary relationship of the independent director with the 

company, its holding, subsidiary or any associate company during the two immediately 

preceding financial years or during the current financial year. The 2013 Act further 

mandates that even the relatives of the independent director should not have, nor should 

they have had, any pecuniary relationship, or transactions arising out of such 

relationship, with the company, its holding, subsidiary or any associate company as well 

as the its promoters or directors, which amounts to two per cent or more of its gross 

turnover or total income or fifty lakh rupees, whichever is lower, during the two 

immediately preceding financial years or during the current financial year. The 2013 Act 

requires every “listed Company” to have at least one-third of the total number of 

directors as independent directors 

The Naresh Chandra Committee, 2002, in its report203, laid down the importance of 

independent directors. Its key recommendations can be summarized thus: 

• No less than 50 per cent of the board of directors of any listed company, as 

well as unlisted public limited companies with a paid-up share capital and 

 
201 Cadbury, A. (1992). FInancial Aspects of Corporate governance. [online] London: The Committee on 
the Financial Aspects of Corporate Governance and Gee and Co. Ltd., pp. paragraph 4.6-4.12, 
http://www.ecgi.org/codes/documents/cadbury.pdf [Accessed 13 Feb. 2018]. 
202 Section 149(6), The Companies Act, Act 18 of 2013, An Act of Parliament, 2013 India). 
203 http://mof.gov.in/reports/chandra.pdf. 
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free reserves of Rs.10 crore and above, or turnover of Rs.50 crore and above, 

should consist of independent directors. 

• The minimum board size of all listed companies, as well as unlisted public 

limited companies with a paid-up share capital and free reserves of Rs.10 crore 

and above, or turnover of Rs.50 crore and above should be seven — of which 

at least four should be independent directors. 

• There should be provisions for exempting non-executive directors and 

independent directors from civil and criminal liability. 

• There should be provisions for the training of independent directors. 

• There is a need for independent directors in the audit committees of listed 

companies etc. 

The Committee also mandated that, in the interest of minority shareholders and other 

stakeholders such as consumer or creditors, the independent directors need to have 

substantial say, which is only possible by being in the majority. Similarly, JJ Irani 

Committee204 also endorsed the view that independent directors are necessary for better 

corporate governance. 

However, the Company Law Committee, 2016, in its report205, allowed an independent 

director to have a pecuniary relationship with the Company, corroborated with the 

reasoning that minor transactions may not hamper their independence. This 

recommendation was incorporated in the Companies Bill, 2016, which permitted an 

independent director to have pecuniary interest with the company, up to 10% of his 

income, and subsequently, Company Amendment Act, 2017 amended Section 149 of the 

Principal Act by incorporating the definition of ‘Pecuniary relationship’ so as to include 

“pecuniary relationship, other than remuneration as such director or having transaction 

not exceeding ten per cent. of his total income or such amount as may be prescribed.”206 

Such a provision can adversely hamper the independence of the independent directors. 

Therefore, in light of the Tata-Mistry dispute, it is clear that the 2013 Act has not been 

adequately implemented in order to acknowledge and give necessary weight to the 

importance of independent directors and the role they play in protection of the rights of 

minority stakeholders. 

 

 
204 Irani, J. (2005). Report on Company Law, Delhi: Government of India. 
http://www.primedirectors.com/pdf/JJ%20Irani%20Report-MCA.pdf [Accessed 24 Aug. 2017]. 
205 Id at 8. 
206 http://www.nfcg.in/UserFiles/THE-COMPANIES-AMENDMENT-ACT-2017.pdf 
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IV. WAY AHEAD 

It is a commonly known fact that the road to finding the right solution begins with 

acknowledging that there is a problem to begin with. Blaming the time-consuming 

judicial process, the leniency of the laws, the lackadaisical implementation by the 

authorities, the inefficiency of regulators and the ignorance of the government will not 

result in any progress. The Tata-Mistry dispute showed the ugly side of the prevalent 

corporate governance system in India.  

The solution to this conundrum between the provisions of the Companies Act and that 

of the promoter oriented governance is two-fold.  Firstly, the change must come from 

within. Despite taking inspiration from the Sarbanes-Oxley Act, we have not made 

stricter rules with respect to management auditing as well as application of the 

principles of corporate governance. Consequently, the rights and interests of minority 

shareholders are grossly compromised. It is the mentality of the now obsolete promoter-

based governance that must change and give way to a transparent system of governance. 

In order to truly implement this, the promoters themselves should be the ones to bring 

about this change. In a widely welcomed move in 2012, Mr. Ratan Tata himself handed 

over the reins of the company in the hands of an outsider. This brought conglomerates 

and corporations towards the system which the authors have supported throughout the 

paper, that of stricter governance and of a neutral board of directors. However, it was 

difficult for the Chairman Emeritus to denounce power and step aside. Thus, confusion 

ensued and a division was created regarding what constitutes the best interest of the 

company and the shareholders. The situation become so deplorable that Mr. Mistry 

wrote a scathing letter to Tata Sons about the events of October 24th, 2016, stating that 

there was a complete lack of corporate governance, and they didn’t even give him a 

chance to defend himself. The principle of audi alterem partem was completely 

disregarded. This needs to change internally, and with immediate effect. Bad 

governance from top conglomerates will have a negative impact on foreign investment 

coming into India, as investors will lose their trust in markets which are, quantitatively 

and qualitatively, volatile and incomprehensible. 

Secondly, it is unanimous opined that independent directors must be given autonomy 

over their decisions. Most of conglomerates have appointed independent directors in 

pursuance of the 2013 Act and the Company Rules207, but they are still closely knit and 

refuse to relinquish any control. In order to find an amicable solution to this conundrum, 

 
207 Rule 5, Companies Rules, 2014, Act of Parliament, 2014 (India). 
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the ‘independence’ of such directors much be effective and unaltered by external or 

internal pressure. To do so, two steps are of paramount importance; 

A. Section 36 of the Companies (Amendment) Act, 2017, proposes that where it 

isn’t necessary to appoint an independent director under section 149(4) of the 

2013 Act, two directors can be appointed to the Corporate Social Responsibility 

Committee. While it spells happier climes for corporations, it can also be a way 

to manoeuvre around the appointment of independent directors. This needs 

further clarifications. Every company should compulsorily have an 

independent director. 

 

B. It is a common practice that the salaries of the Independent directors 

appointed under section 149(4) of the 2013 Act are paid by the company itself. 

This, in the humble opinion of the authors, creates a conflict of interest in 

itself, and may consequently result in their independence being compromised 

for personal or monetary benefits.  

In hindsight, much like the other innovative and bold provisions of the 2013 Act and the 

Company Rules, 2014, the concept of truly independent directors in India is merely a 

theoretical narrative. We are light years away from its adequate implementation. In a 

recent study208, it was found that 25% of the companies in India appoint relatives of the 

promoters as their independent directors, thereby defeating the purpose of having them, 

in the first place.  

However, as Austin’s theory of legal positivism eloquently elaborates, with any 

legislation comes a mandatory enforcement and a strict adherence for the same. 

Hopefully, the 2013 Act shall soon be in coherence with theory. 

 

V. CONCLUSION 

It is very saddening to see two respected conglomerates, led by highly capable business 

tycoons, fall prey to the doom that was inevitable given the disparity between the 

Sarbanes-Oxley philosophy and our prevalent practices.  

Regardless of the decision pronounced by the NCLAT, the damage has already been 

done to the Indian corporate community. In order to prevent further disputes of such a 

 
208 Manoj Kumar, Tata Mistry fallout: Independence of Independent Directors, GOVERNANCE NOW, (3RD 

November, 2016), http://www.governancenow.com/views/columns/tata-mistry-fallout-independence-
independent-directors. 
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nature, it is imperative that we implement a system of stricter adherence to a 

professional corporate governance structure, where the promoters cannot hijack the 

rights of minority shareholders, and the independence of independent directors is 

neither compromised, nor jeopardized. Once a transparent system is in place, the system 

of accountability and purpose regains its former clarity, without being marred by 

diseases that have lodged themselves in the ethos of Indian corporate sector. 

The authors of this article, during its course, have emphasised the need for a corporate 

governance regime that shuns the role and over-importance of promoters and despises 

any work done under the shroud of secrecy. With better implementation of laws and 

stricter punishments, including those of severe penal nature, we are hopeful that Indian 

corporations and markets are seen as areas viable for investment, not comprising of a 

bunch of power hungry crooks.    

 

 

 

 


